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CHAPTER  XIX 

THE  PRESENT  AND  FUTURE  DEVELOPMENT  OF  PRIVATE 

property  (Concluded):    the    universalisation 

AND  THE  SOCIALISATION  OF  PRIVATE   PROPERTY 

I.  The  Universalisation  of  Private  Property. 

We  have  seen  the  advantages  of  private  property. 
Socialists  frequently  claim,  however,  that  these  ad- 
vantages of  private  property  simply  emphasise  the  dis- 
advantages of  those  who  have  no  private  property, 
making  helpless  dependents  of  the  latter.  It  is  con- 
ceivable that  even  if  it  is  necessary  that  many  people 
should  be  permanently  without  the  advantages  of  pri- 
vate property,  its  advantages  would  nevertheless  out- 
weigh the  disadvantages,  even  for  the  propertyless. 
But  it  is  pertinent  to  ask  the  question,  Can  we  not  uni- 
versalise  private  property  and  confer  upon  everyone 
the  advantages  of  private  property?  Why  should  we 
not  be  able  to  universalise  property  as  we  have  univer- 
salised  education?  While  it  is  admittedly  a  more  diffi- 
cult undertaking,  it  is  by  no  means  hopeless,  except  in 
the  case  of  the  incompetent  who  form  the  sad  "  rubbish 
heap"  of  humanity;  and  it  may  be  maintained  that 
even  they  are  better  off  on  account  of  private  property. 

First  of  all  we  may  consider  the  general  measures  for 
the  universalisation  of  private  property.  Inasmuch 
as  property  is  accumulated  by  production  and  by  saving 
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all  general  measures  for  productive  efficiency  and  self- 
control  are  helpful  towards  a  wide  diffusion  of  property. 
Among  these  measures  we  may  mention  everything 
that  tends  to  the  physical,  moral,  and  mental  uplift 
of  the  population.  The  benefits  of  physical  training  are 
illustrated  by  the  advantages  derived  from  training  in 
the  German  army.  It  has  been  remarked  that  few  of 
those  who  have  gone  through  the  army  become  depend- 
ent. The  advantages  of  mental  training  are  obvious; 
but  the  necessity  of  moral  training  for  economic  well- 
being  has  been  too  much  overlooked.  The  whole  trend 
of  the  present  work  should  protect  the  author  against 
the  charge  that  he  fails  to  appreciate  the  importance  of 
social  measures.  While  we  recognise  what  can  be  done 
for  the  individual  by  the  state  and  by  society,  we  have 
at  the  same  time  to  acknowledge  that  the  prime  cause 
of  distress  is  individual  and  that  social  measures  must, 
as  John  Stuart  Mill  long  ago  taught  us,  be  judged  by 
their  effect  upon  the  qualities  of  the  individual.  By 
cultivation  and  by  a  suitable  social  environment  the 
individual  can  generally  become  a  property  owner. 

We  must  also  consider  certain  special  measures  which 
are  helpful  in  the  universalisation  of  property.  As 
property  is  accumulated  by  production  and  by  saving, 
all  savings  institutions  for  the  masses  are  of  the  greatest 
importance.  They  should  be  provided  with  all  possible 
safeguards,  inasmuch  as  every  failure  of  such  an  institu- 
tion acts  as  a  deterrent,  especially  for  the  weak-willed, 
who  need  every  encouragement.  We  have  then  to  con- 
sider under  this  head  savings  banks  of  all  kinds.  We 
must  especially  welcome  the  establishment  of  postal 
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savings  banks  in  the  United  States,  inasmuch  as  these 
institutions  are  perfectly  secure  and  are  found  every- 
where in  our  country  as  well  as  in  most  modern  coun- 
tries. School  savings  banks  are  especially  to  be  em- 
phasised, for  there  is  little  danger  in  our  time  of  large 
expenditure  and  self-indulgence  that  thrift  will  be  over- 
emphasised. Building  and  loan  institutions  and  a  wise 
extension  of  insurance  are  to  be  recommended.  With 
respect  to  insurance,  we  have  only  made  a  beginning  in 
the  United  States.  The  author  is  pleased  to  be  able  to 
say  that  his  own  State,  namely  Wisconsin,  has  taken 
the  lead  in  the  United  States  in  establishing  state  in- 
surance. 

Another  measure  which  is  under  consideration  in 
Wisconsin  and  in  many  other  places  is  the  develop- 
ment of  a  sound  land  policy,  making  it  easy  for  men  to 
acquire  landed  property.  Probably  we  shall  come  very 
generally  to  government  aid  in  acquiring  larid,  the  gov- 
ernment improving  the  land,  rendering  it  fit  for  settle- 
ment, and  then  selling  it  on  the  instalment  plan.  Ger- 
many and  Ireland  both  afford  us  examples,  and  at  the 
present  moment  the  Board  of  Public  Affairs  in  Wiscon- 
sin is  working  out  plans  of  this  general  nature. 

This  is  merely  an  outline  which,  in  connection  with 
other  chapters  in  this  book,  shows  that  it  is  by  no  means 
Utopian  to  hope  that  private  property,  like  education, 
may  be  universalised. 

II.  The  Socialisation  of  Private  Property. 

We  have  already  shown  that  the  essential  purpose  of 
all  private  property  is  the  general  welfare.  It  is  es- 
tablished and  maintained  for  social  purposes,  and  in 
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every  country  with  a  sound  civilisation  it  fulfils  these 
purposes  increasingly.  All  property  undergoes  social- 
isation while  it  still  remains  private  property.  But  in 
a  peculiar  and  more  restricted  sense  an  ever  increasing 
mass  of  private  property  undergoes  socialisation. 

If  we  think  about  the  psychological  processes  by 
which  altruism  is  developed,  it  will  be  seen  that  progress 
necessarily  carries  with  it  socialisation  as  a  part  of  eco- 
nomic evolution.  It  has  been  shown  that  the  ego  and 
the  alter  grow  and  develop  together.  Self  becomes  con- 
scious of  self  through  its  contacts  and  relationships 
with  other  selves.  The  play  between  the  "I"  and  the 
"you"  forms  the  major  part  of  our  thought  and  our 
feeling.  Sympathy  and  altruism  are  as  natural  as  ego- 
ism and  individualism.  Now  this  must  show  itself  in 
our  property  relations;  and  as  by  social  processes  al- 
truism grows  and  expands  from  localism  to  nationalism, 
internationalism,  and  cosmopolitanism,  our  private 
goods  are  consciously  made  more  and  more  to  minister 
to  the  needs  of  society.1 

Wonderful,  although  little  appreciated  in  our  new  and 
democratic  world,  is  the  process  whereby  the  private 
property  of  sovereigns  in  monarchical  countries,  espe- 
cially in  Germany  and  England,  has  been  socialised. 
This  process  seems  to  be  irresistible,  especially  in  regard 
to  what  was  the  private  property  of  certain  sovereign 
families.  Indeed,  in  some  cases  their  property  can 
hardly  be  said  to  be  any  longer  private.  Even  the  pal- 
aces in  which  they  live  are  quasi-public,  and  are  made 
accessible  to  visitors  from  far  and  near,  and  their  art 
treasures,  though  private  property,  are  enjoyed  by  all, 
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either  with  nominal  charge  or  entirely  without  cost. 
Indeed  the  private  sleeping  apartments  and  other  living 
rooms  of  reigning  families  are  often  treated  in  their  ab- 
sence as  if  they  belonged  to  public  museums.  The  pri- 
vate parks  surrounding  the  palaces,  though  often  main- 
tained at  the  sovereign's  expense,  are  frequently  opened 
to  the  general  public  for  enjoyment,  and  the  Tiergarten 
of  Berlin,  the  private  property  of  the  Hohenzollern 
family,  has  become  a  real  public  park,  the  only  private 
right  reserved  to  the  members  of  this  family  noticeable 
to  the  traveller  being  the  exclusive  privilege  of  going 
through  the  central  arch  of  the  gateway,  the  Branden- 
burger  Tor,  the  outer  drives  and  walks  being  open  to  the 
public. 

Frequently  it  is  difficult  in  the  case  of  property  of  the 
Crown  to  tell  what  is  private  property  and  what  is  pub- 
lic property.  Sometimes  an  attempt  has  been  made  in 
the  case  of  ancient  forests  to  assign  certain  parts  to  the 
monarch  and  certain  parts  to  the  state.  Even  after  a 
prince  gets  his  income  he  uses  a  great  part  for  social  pur- 
poses. A  good  monarch  leads  in  the  support  of  the  fine 
arts  and  subscribes  his  name  for  a  "princely"  sum  in 
cases  of  national  disaster  by  fire  and  flood.  He  also 
leads  in  the  maintenance  of  the  opera  and  the  theatre. 
Many  private  persons  also  in  all  the  older  countries 
open  art  collections  to  the  public  at  frequent  intervals. 
Feudal  tenures,  whatever  their  evils,  have  strengthened 
this  feeling  of  stewardship  and  tend  to  the  socialisa- 
tion of  private  property. 

Two  illustrations  of  a  fine  spirit  in  socialisation  have 
recently  come  under  the  notice  of  the  writer.    The  first 
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is  taken  from  Florence,  Italy,  where  the  Strozzi  palace, 
by  the  term  of  the  will  of  the  late  Prince  Piero  Strozzi, 
has  become  the  property  of  the  city  and  the  nation. 
The  document  making  this  bequest  illustrates  to  such  a 
marked  degree  the  feeling  of  social  responsibility  on  the 
part  of  this  Florentine  nobleman  that  the  writer  feels 
justified  in  quoting  from  it: 

"'A  palace,  such  as  the  Strozzi  palace,'"  it  says,  "'with 
which  are  connected  so  many  historic  traditions,  I  have  al- 
ways thought  cannot  be  considered  as  ordinary  private  prop- 
erty. It  should  not  be  disposed  of  as  one  disposes  of  an  ordi- 
nary dwelling  or  of  a  park.  The  history  of  the  city  of  Florence 
and  the  inhabitants  of  the  city  of  Florence  have  over  its 
monuments  rights  which  I  intend  to  respect  and  protect.'"  2 

The  second  illustration,  from  England,  relates  to 
Warwick  Castle.  In  her  Warwick  Castle  and  its  Earls 
the  present  Countess  of  Warwick  expresses  very  clearly 
this  view  of  property: 

"We  have  tried — both  Lord  Warwick  and  myself — to 
adapt  the  ancient  Castle  to  the  needs  of  the  present  day, 
to  blend  the  old  and  the  new,  and,  while  continuing  its  his- 
toric traditions,  to  make  the  Castle  the  centre  of  many  move- 
ments for  the  benefit  of  others — not  only  those  among  whom 
our  immediate  lot  is  cast,  but  the  nation  at  large.  For 
Warwick  Castle  is  a  national  glory  as  well  as  a  personal  pos- 
session, and  we,  who  hold  it  now,  strive  to  fulfil,  imperfectly 
it  may  be,  the  duties  of  our  stewardship  and  the  privileges 
of  our  heritage."  3 

This  same  process  can  be  seen  in  the  new  world,  but 
with  us  it  is  not  so  highly  developed.  Our  very  wealthy 
people  give  largely  for  benevolent  purposes,  but  do  not 
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so  extensively  use  their  private  possessions  for  direct 
and  immediate  public  uses.4  The  feeling  of  equality, 
the  general  democracy  of  our  new  world,  is  not  so  well 
calculated  to  emphasise  noblesse  oblige,  and  there  is  less 
consciousness  of  what  goes  with  a  position  of  privilege. 
And  our  new  world  democracy  has  still  to  find  appro- 
priate forms  for  the  expression  of  some  of  the  finer  fruits 
of  a  rich  civilisation.  Apart  from  this,  many  of  the 
finest  fruits  of  civilisations  are  ripened  only  by  time,  and 
time  will  do  its  work  in  what  are  now  new  civilisations; 
in  growing  socialisation  we  shall  see  increasing  justifica- 
tion of  private  property.5 


Notes  and  Refebbnces  to  Chapter  XIX 

1  P.  478.  On  this  dual  prooess  whereby  egoism  and  altruism  are 
developed  together  see  Ely,  Evolution  of  Industrial  Society,  Pt.  II, 
Chap.  XII,  on  "The  Widening  and  Deepening  Range  of  Ethical 
Obligation,"  and  in  the  same  book,  Chap.  XIII  on  "Social  and 
Ethical  Interpretation";  but  especially  the  book  bearing  this  title 
by  James  Mark  Baldwin,  of  which  the  above  mentioned  Chap.  XIII 
is  primarily  a  review. 

2  P.  480.  For  a  description  of  this  bequest  see  Chicago  Daily 
Tribune,  July  31, 1912. 

3  P.  480.  Warwick  Castle  and  Its  Earls,  Vol.  II,  p.  818.  Chats- 
worth,  one  of  the  finest  places  in  England,  is  the  seat  of  the 
Duke  of  Devonshire  who  pays  taxes  on  it  as  on  any  other  private 
property  but  frequently  opens  it  to  the  general  public,  as  if  it  were 
a  museum  and  gallery.    Many  thousands  yearly  visit  Chatsworth. 

Compare  the  following  taken  from  "American  Notes  in  Munich," 
issue  for  April  and  June,  1913: 

"I  love  to  go  out  to  Nymphenburg,  as  do  all  good  Munich  people. 
What  was  built  as  a  retreat  for  royalty  has  been  invaded  by  the 
common  people  and  they  swarm  through  its  park  and  grounds  in 
throngs  every  sunny  day.  It  has  been  open  to  the  public  so  long 
that  now  they  claim  it  for  their  own  and  no  king  could  have  the 
temerity  to  close  it." 

It  has  been  estimated  that  the  value  of  objects  of  art  belonging 
to  the  royal  Wittelsbach  family  which  are  now  in  various  galleries 
and  museums  of  Munich  have  a  value  of  one  thousand  two  million 
marks,  while  Ludwig  I  of  Bavaria,  who  reigned  from  1825  to  1848, 
spent  over  thirty  million  marks  of  his  own  for  the  beautification  of 
Munich  and  for  works  of  art.  And  the  Wittelsbachs  are  not  re- 
garded as  a  wealthy  family.  On  the  activity  of  Ludwig  I,  see  Unser 
Bayerland  by  Denk  and  Weiss,  pp.  510-520. 

4  P.  481.  In  this  connection  one  naturally  thinks  of  the  gospel  of 
wealth  as  emphasised  by  Mr.  Andrew  Carnegie,  in  respect  to  which 
the  following  extracts  are  given: 

"By  using  his  surplus  for  the  good  of  the  community  the  man  of 
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affairs  exalts  and  hallows  his  calling.  It  is  only  by  considering  the 
enormous  sums,  which  under  present  conditions  must  sometimes  be 
concentrated  in  one  hand,  as  a  sacred  trust  to  be  administered  dur- 
ing one's  life  for  the  public  good,  that  successful  business  men  can 
hold  their  heads  up,  and  bonsole  themselves  with  the  thought  that 
in  usefulness  to  their  fellows  they  can  rank  even  with  the  noblest 
members  of  the  professions."  (Cunningham,  A  Busy  Week  [1899] 
p.  33.) 

"The  day  is  not  far  distant  when  the  man  who  dies  leaving  behind 
him  millions  of  available  wealth,  which  was  free  for  him  to  adminis- 
ter during  life,  will  pass  away  'unwept,  unhonoured,  and  unsung,' 
no  matter  to  what  uses  he  leaves  the  dross  which  he  cannot  take 
with  him.  ...  Of  such  as  these  the  public  verdict  will  then  be: 
'The  man  who  dies  rich  dies  disgraced.' "  (Carnegie,  The  Gospel  of 
Wealth  [1889],  Pt.  I,  p.  17). 

6  P.  481.  But  the  question  may  be  raised,  Have  we  not  gone  too 
far  in  many  American  cities,  when  we  have  removed  fences  and 
hedges  and  have  no  divisions  between  the  yards  and  lawns  of  ad- 
joining houses.  The  thought  is  a  good  one  and  parts  of  such  a  city 
as  Rochester,  New  York,  where  attractive  houses  are  set  down  in  a 
great  park,  as  it  were,  are  beautiful  to  look  upon.  The  movement 
for  the  removal  of  fences  in  residential  districts  of  American  cities 
may  be  looked  upon  as  a  socialisation  of  private  property.  But  does 
it  not  beget  a  disrespect  of  private  property  which  is  after  all  in- 
jurious to  society  as  a  whole?  One  sees  paths  made  across  the 
private  grounds  of  good-natured  proprietors  and  continual  abuse 
by  the  public  of  their  privilege  to  enjoy  by  sight  the  beauties  of 
private  parks.  The  visible  sign  and  symbol  of  private  property  is 
frequently  desirable.  The  private  person  must  have  his  private 
sphere  of  action.  High  walls,  on  the  other  hand,  which  make  streets 
like  passages  through  a  canyon,  go  to  the  other  extreme. 


CHAPTER  XX 

THE  TRANSFORMATION  OF:  I.  PUBLIC  PROPERTY  INTO 
PRIVATE  PROPERTY.  II.  PRIVATE  PROPERTY  INTO 
PUBLIC  PROPERTY  1 

Under  the  second  head  we  discuss  the  right  of  emi- 
nent domain  or  expropriation.  We  use  the  word  ex- 
propriation because  the  right  of  eminent  domain  seems 
to  imply  a  certain  theory  in  regard  to  expropriation. 
The  general  term  expropriation  would  mean  taking 
property  away  from  individuals.  We  in  the  United 
States  are  inclined  to  rest  the  right  of  expropriation 
upon  eminent  domain,  the  overlordship  of  the  state; 
but  in  Germany  the  contrary  is  true,  and  the  idea  of 
eminent  domain  is  questioned  by  some  jurists.  Ex- 
propriation means  taking  property  away  compulsorily 
(Zwangsenteignung) .  We  may,  then,  use  the  general 
term  expropriation  and  avoid  the  implication  of  any 
special  theory  of  overlordship,  such  as  is  implied  in  the 
use  of  the  term  estate  in  English  law,  as  was  pointed 
out  in  contrasting  property  and  estate. 

The  economic  literature  of  expropriation,  as  dis- 
tinguished from  the  juristic  literature,  is  extremely 
limited.  Very  few  economists  have  understood  its 
significance  in  economic  philosophy,  or  appreciated  its 
importance  as  an  economic  subject,  and  no  one  of  them 
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has  given  it  exhaustive  treatment  in  its  economic 
aspects.2 

We  are  now  considering  the  transformation,  first,  of 
public  property  into  private  property,  and  secondly, 
of  private  property  into  public  property.  The  trans- 
formation of  public  property  into  private  property  is 
easy.  In  modern  society  until  recently  the  pressure 
has  been  chiefly  in  that  direction.  And  in  a  country 
like  the  United  States,  where  the  pressure  is  so  tremen- 
dous, the  checks  are  distinctly  insufficient,  and  there  is 
great  need  of  making  it  more  difficult  to  effect  this 
transformation.  We  may  use  the  public  domain  as  an 
illustration  of  the  excessive  readiness  to  get  rid  of  landed 
property  on  the  part  of  States  and  cities  as  well  as  by 
the  federal  government.3  We  do  not  necessarily  imply 
that  we  should  not  have  parted  with  the  public  domain, 
but  certainly  there  is  an  undue  readiness  to  part  with 
it  without  adequate  consideration  of  terms  and  condi- 
tions. We  see  the  same  tendency  in  parting  with  char- 
ters and  privileges  of  economic  value.  While  these  may 
not  be  property  in  the  strict  sense,  they  are  at  any  rate 
potential  public  property,  for  through  them  public  prop- 
erty could  be  accumulated;  and  they  may  thus  be  put 
under  the  same  head. 

When  we  have  once  decided  to  make  public  property 
private  property,  shall  we  effect  the  transformation 
with  or  without  compensation?  That  is,  should  the 
private  person  who  acquires  public  property  pay  for  it? 
The  rule  should  be  compensation.  The  transforma- 
tion of  public  property  into  private  property  without 
compensation  should  be  something  exceptional  and 
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should  always  have  some  special  reason,  for  the  one  who 
receives  property  without  compensation  is  favoured 
with  rights  or  priviliges  of  economic  value  at  the  ex- 
pense of  the  rest  of  the  community.  And  why  should 
privileges  be  given  to  him  rather  than  to  me  or  to  some 
third  person?  Why  should  we  take  the  property  and 
hand  it  over  to  some  private  individual  who  gives  us 
no  return?  There  may  be  some  special  reason.  The 
Homestead  Act  which  transfers  property  in  this  way 
without  pecuniary  compensation  furnishes  us  with  such 
a  reason.  It  is  held  that  the  one  who  develops  the  coun- 
try makes  a  return  for  the  property.  This  is  the  view 
we  have  taken  in  the  past.  Here  a  good  reason  is  ad- 
vanced, and  so  everyone  who  desires  may  receive  160 
acres  of  the  public  domain  on  consideration  that  he 
makes  it  a  home.  At  the  present  time,  however,  these 
old  reasons  do  not  hold,  because  we  have  not  valuable 
land  of  sufficient  area  to  give  everyone  a  home.  So  the 
one  who  receives  as  a  gift  160  acres  of  good  land  appears 
to  be  a  favoured  person.  Anyone  who  knows  anything 
about  it,  knows  what  a  scramble  there  was  in  Oklahoma4 
and  elsewhere  in  recent  years  whenever  the  United 
States  has  had  good  public  land  to  be  disposed  of  gratui- 
tously;  and  this  scramble  brings  out  the  fact  that  favour- 
itism exists  in  such  cases.  We  have  a  race,  literally,  for 
the  desirable  locations. 

The  general  rule  is  that  full  compensation  should  be 
given.  Suppose  it  is  a  poor  but  worthy  man  who  suc- 
ceeds in  the  race  for  a  homestead.  There  are  others  who 
cannot  be  favoured,  and  justice  would  require  that  the 
one  who  received  public  property  should  pay  for  it. 
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Very  frequently  a  corporation  brings  forward  the  ar- 
gument that  because  others  have  received  rights  and 
privileges  of  economic  value  without  payment,  it  also 
should  receive  them.  The  friends  of  the  corporation 
say,  "Treat  all  alike."  But  the  fallacy  of  this  is  so 
obvious  that  we  need  not  dwell  upon  it.  Corporation 
B  comes  forward  and  wants  a  valuable  street  car  fran- 
chise without  payment.  Corporation  A  has  received 
such  a  franchise,  and  why  should  not  B?  We  have  to 
deal  not  with  these  two  only,  but  with  the  community 
as  a  whole,  and  because  property  which  belongs  to  the 
community  as  a  whole  has  been  given  over  to  a  privi- 
leged few,  there  is  no  reason  why  this  line  of  action 
should  be  continued,  but  there  is  every  reason  why  it 
should  be  stopped  as  soon  as  possible. 

Let  us  pass  on  to  consider  the  transformation  of  pri- 
vate property  into  public  property,  either  with  or  with- 
out compulsion.  Frequently  we  do  not  have  compulsion . 
Property  is  purchased  in  the  open  market  and  becomes 
public  property.  This  case  presents  little  theoretical  or 
practical  difficulty  where  we  have  honest  administrators, 
and  there  are  many  cases  where  a  purchase  in  open 
market  is  quite  sufficient.  All  that  we  need  say  in  such 
a  case  is  that  those  who  have  charge  of  the  public  in- 
terests, when  it  is  desired  to  transfer  private  property 
into  public  property,  should  go  into  the  open  market 
and  exercise  the  best  judgment  and  skill,  not  paying 
more  than  private  persons  would  pay.  Here  again  we 
may  have  favouritism  shown  to  the  few  at  the  expense 
of  the  many.  But  this  by  no  means  signifies  that  the 
purchaser  for  the  public  should  buy  at  the  cheapest 
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possible  price,  and  to  compel  him  to  do  so  frequently 
involves  waste  and  sometimes  wrong.  Like  a  private 
person  he  should  have  reference  to  quality  and  at  times 
may  take  into  account  conditions  under  which  produc- 
tion is  carried  on.  The  government,  for  example,  in 
purchasing  uniforms  for  soldiers  should  not  encourage 
"sweating"  in  the  clothing  trades. 

What  especially  interests  us,  theoretically  as  well  as 
practically,  is  what  we  call  eminent  domain  or  expro- 
priation, the  compulsory  seizing  of  private  property  in 
order  to  make  it  public  property.  The  American  and 
English  legal  views  hold  eminent  domain  to  be  a  seizing 
of  private  property  for  the  general  good.  It  may  not  be 
for  the  purpose  of  making  it  public  property,  but  it  is 
for  the  purpose  of  advancing  the  general  welfare.  The 
power  to  take  any  property  for  the  general  welfare  is 
held  to  lie  dormant  in  the  state.  In  an  early — and  well 
considered — case,  the  Supreme  Court  of  North  Carolina 
says: 

"  The  right  of  the  public  to  private  property,  to  the  extent 
that  the  use  of  it  is  needful  and  advantageous  to  the  public, 
must,  we  think,  be  universally  acknowledged.  Writers  upon 
the  laws  of  nature  and  of  nations  treat  it  as  a  right  inherent 
in  society.  There  may  indeed  be  abuses  of  the  power,  either 
in  taking  property  without  a  just  equivalent,  or  in  taking 
it  for  a  purpose  really  not  needful  or  beneficial  to  a  commu- 
nity; but  when  the  use  is  in  truth  a  public  one,  when  it  is  of  a 
nature  calculated  to  promote  the  general  welfare,  or  is  neces- 
sary to  the  common  convenience,  and  the  public  is  in  fact 
to  have  the  enjoyment  of  the  property  or  of  an  easement 
in  it,  it  cannot  be  denied  that  the  power  to  have  things  be- 
fore appropriated  to  individuals  again  dedicated  to  the  serv- 
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ices  of  the  state  is  a  power  useful  and  necessary  to  every  body 
politic.  Theoretical  writers  have  derived  it  from  the  original 
and  full  property,  in  its  highest  sense,  existing  in  the  com- 
munity or  sovereignty  of  the  state  before  any  division  among 
individuals,  and  they  deem  the  right  of  resumption  for  com- 
mon use  to  be  tacitly  reserved  by  implied  agreement.  Thus 
derived,  the  power  has  the  sanction  of  compact,  which  prob- 
ably is  the  motive  for  tracing  it  to  this  source,  as  constituting 
a  sanction  founded  in  morals  and  nature.  But,  practically, 
it  is  immaterial  whether  the  right  be  supposed  to  have  been 
impliedly  reserved  because  it  ought  not  to  be  granted,  or 
because  it  is  a  portion  of  the  national  sovereignty  which  is 
inalienable  by  the  government,  or  whether  the  right  is 
created  by  public  necessity  ...  its  existence  in  every  state 
is  indispensable  and  incontestable."5 

It  is  to  be  observed  that  easements  as  well  as  lands 
are  included  under  the  power  of  eminent  domain.  This 
is  shown  in  the  following  quotation  taken  from  Lewis's 
Eminent  Domain: 

"Land  and  all  estates,  rights,  interests  and  easements 
in,  or  appurtenant  thereto,  may  be  taken  under  the 
power  of  eminent  domain."  6 

The  Cyclopaedia  of  Law  and  Procedure  gives  the  fol- 
lowing as  showing  the  scope  of  eminent  domain: 

"The  term  'real  estate,'  as  used  in  reference  to  the  right 
of  eminent  domain,  includes  and  covers  all  incorporeal  here- 
ditaments, easements,  rights,  and  privileges  necessary  to  the 
construction  and  operation  of  the  works  for  which  the  land 
is  condemned."  7 

The  scope  is  further  emphasised  in  the  opinion  of 
Mr.  Justice  Holmes  in  the  case  of  Ladd  v.  City  of  Boston 
in  1890.    The  owners  of  lots  bounding  on  Pemberton 
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Square  in  Boston  mutually  agreed,  among  other  things, 
that  portions  of  some  of  the  lots  should  not  be  built 
upon,  at  least  not  above  a  certain  height;  and  after- 
wards the  city  took  such  lots  for  a  site  for  the  new  court 
house.  It  was  held  that  easements  of  light,  air,  and 
prospect  were  created  by  the  covenant  and  that  the  city 
was  liable  in  damages  for  their  extinguishment.  Mr. 
Justice  Holmes,  in  delivering  the  opinion,  stated: 

"  The  right  to  have  land  not  built  upon,  for  the  benefit 
of  the  light,  air,  etc.,  of  neighboring  land,  may  be  made  an 
easement,  within  reasonable  limits,  by  deed."8 

The  chief  limitation  of  eminent  domain  as  it  exists  in 
the  United  States  is  found  in  the  concept  "public" 
in  public  purpose;  and  when  obstacles  to  a  sufficiently 
wide  scope  of  eminent  domain  are  encountered,  these 
may  be  traced  back  to  a  narrow  view  of  public  purpose. 

Generally  expropriation  has  been  confined  to  real 
estate,  but  property  in  railways,  water,  dikes,  mines, 
would  come  under  this  term  in  our  own  and  other  coun- 
tries. When  we  come,  however,  to  the  transfer  of  prop- 
erty during  a  transition  from  one  economic  period  to 
another,  we  find  that  expropriation  has  had  a  wider 
range  and  that  rights  have  been  expropriated  in  one 
way  or  another.  For  example,  when  we  passed  over 
from  feudalism  to  modern  industrialism,  a  great  many 
rights  were  done  away  with,  either  with  or  without 
compensation.  That  was  true  in  regard  to  serfdom. 
The  old  rights  of  the  lords,  the  serf  owners,  were  abol- 
ished in  Russia  with  some  compensation.  It  is  generally 
held  that  the  compensation  was  not  a  full  one.    The 
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same  is  true  with  regard  to  slavery.  This  shows  that 
in  expropriation  we  have  to  go  beyond  real  estate  in 
order  to  accomplish  economic  purposes.  Moreover, 
we  cannot,  as  Stahl  does,  limit  expropriation  to  public 
necessity  as  distinguished  from  public  utility.  What 
do  we  mean  by  necessity,  and  what  do  we  mean  by 
utility?  We  have  simply  different  degrees  of  utility. 
Perhaps  it  can  scarcely  be  said  that  there  is  any  abso- 
lute necessity  that  any  right  of  expropriation  should  be 
exercised.  We  could  have  lived  without  railways,  but 
we  could  not  have  had  them  without  exercising  the 
right  of  expropriation.  And  as  we  could  have  lived 
without  railways,  how  can  we  say  that  it  was  absolutely 
a  case  of  necessity?  We  have  only  varying  degrees  of 
utility.  We  may  say,  however,  in  a  general  way,  that 
it  is  highly  useful,  and  in  that  case  a  necessity  of  sover- 
eignty, that  the  right  of  expropriation  should  receive 
recognition.  Its  purpose  is  the  preservation  of  sover- 
eignty and  of  the  general  welfare.  Manifestly  it  is  not 
desirable  to  use  force  in  making  purchases  if  it  can  be 
avoided.  And  it  can  be  avoided  in  many  cases.  The 
government  can  go  into  the  open  market  and  purchase 
what  is  sold  at  a  competitive  price.  But  even  in  time 
of  peace,  it  is  necessary  to  exercise  caution  in  order  to 
see  that  the  government  is  not  taken  advantage  of; 
and  often  in  times  of  war  the  right  of  expropriation  may 
have  to  be  exercised  and  compulsion  used  in  fixing  the 
price.  What  are  the  exceptions  to  this  rule  that  the 
government  can  purchase  in  the  open  market  without 
compulsion?  In  early  times  the  chief  exception  comes 
under  the  head  of  real  estate.    Doubtless  that  is  the 
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reason  that  the  law  looking  back  upon  the  past  and 
founded  upon  precedent  is  inclined  to  restrict  expro- 
priation to  real  estate. 

Some  public  purpose  must  be  manifest  in  order  to 
justify  expropriation,  but  we  cannot  narrowly  interpret 
public  purposes,  if  we  have  in  mind  the  economic  pur- 
poses for  which  expropriation  exists.  Sometimes  our 
courts  have  been  inclined  to  interpret  too  narrowly  the 
right  of  expropriation,  and  they  have  made  distinctions 
which  do  not  rest  upon  any  sound  basis  of  reasoning. 
The  chief  error  is  found  in  unreal  distinctions  between 
what  is  and  what  is  not  a  public  purpose;  this  is  due  to  a 
belated  individualism  lingering  on  after  the  economic 
conditions  which  gave  it  a  relative  justification  have 
long  ceased  to  exist.  More  will  be  said  about  this 
later. 

It  is  time  now  for  a  definition  of  expropriation,  and 
the  author  quotes  Wagner's  definition  with  the  state- 
ment he  makes,  and  also  a  statement  of  Professor  von 
Ihering  concerning  expropriation.  Wagner's  definition 
is, — "The  right  of  expropriation  is  the  right  of  the  state 
to  seize  a  specific  object  of  property  without  the  consent  of 
the  owner  in  order  to  employ  it  in  a  manner  demanded  by 
the  public  interest;  or  to  limit  the  property  right  of  the  pro- 
prietor in  order  to  place  a  servitude  (easement)  upon  it; 
or  to  take  the  use  of  it  in  the  public  interest."  9  His  state- 
ment in  this  connection  is  that  "the  proper  economic 
and  socio-political  conception  of  expropriation  regards 
it  as  the  legal  institution  by  means  of  which,  when  free 
contract  fails,  changes  are  compulsorily  brought  about 
in  the  division  and  ownership  of  specific  pieces  of  capital 


TRANSFORMATION  OF  PROPERTY  493 

and  land  among  the  various  economic  units  (Verteilung 
der  individuellen  Kapitalien  und  Grundstilcke) ,  especially 
between  compulsory  public  economies  on  the  one  hand 
and  private  economies  on  the  other,  and  then  among 
these  last  named  with  respect  to  one  another,  in  order 
that  there  may  be  such  a  division  and  ownership  of  land 
and  capital  as  the  development  of  national  life  re- 
quires." 10 

We  now  comment  upon  some  of  these  points:  "The 
proper  economic  and  socio-political  conception  of  ex- 
propriation regards  it  as  a  legal  institution  by  means 
of  which,  when  free  contract  fails,  changes  are  com- 
pulsorily  brought  about,"  etc.  That  is  to  say,  this  is  a 
conception  which  is  appropriate  to  economics  and  to 
social  politics  and  it  looks  upon  expropriation  as  a  legal 
institution  by  means  of  which  certain  changes  are 
brought  about  when  free  contract  fails.  Now  what  do 
we  mean  by  "free  contract"  and  when  does  that  fail? 
We  could  say  in  one  sense  that  free  contract  need  not 
fail  at  all.  Let  us  suppose  we  have  a  piece  of  property 
that  is  worth  in  the  open  market  say  $10,000,  and  the 
city  wants  to  buy  it  of  the  owner,  who  will  not  sell  it 
for  $10,000,  $15,000  or  $20,000,  but  only  for  $200,000, 
although  it  is  worth  but  $10,000.  Now  shall  the  city 
pay  $10,000  instead  of  exercising  the  right  of  expropria- 
tion? We  say,  "  No."  The  price  to  be  paid,  rather  than 
to  resort  to  condemnation,  is  a  matter  concerning  which 
judgment  must  be  exercised  at  the  particular  time  or 
place.  One  might  say  that  where  there  was  not  a  mani- 
fest intention  to  defraud  the  government  it  would  be 
better  to  pay  $100  or  $500  extra  rather  than  to  exercise 
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the  right  of  eminent  domain.  We  seek  justice  and  in  do- 
ing so  we  frequently  come  against  a  grasping  disposition 
on  the  part  of  private  interests. 

Changes  are  brought  about  in  the  division  and  owner- 
ship of  property  among  the  various  economic  units, 
that  is,  among  various  persons.  The  units  in  economic 
society  are  natural  and  artificial  persons,  individuals, 
cities,  etc.,  and  this  conception  regards  expropriation 
as  a  legal  institution  for  use  especially  when  it  is  de- 
sirable to  bring  about  changes  between  compulsory 
public  economies  (political  units,  nation,  state,  city, 
etc.),  on  the  one  hand  and  private  economies  on  the 
other.  We  must  make  this  distinction,  and  we  must  also 
admit  that  sometimes  it  is  necessary  to  exercise  this 
right  of  eminent  domain  or  expropriation  in  order  to 
bring  about  a  different  distribution  among  various  pri- 
vate persons.  That  was  the  case  in  the  abolition  of 
feudalism.  There  was  then  a  different  distribution  of 
the  rights  of  property  effected  among  private  units. 
So  we  do  not  have  to  deal  simply  with  changes  between 
political  units  on  one  hand  and  private  units  on  the 
other,  but  with  changes  among  the  private  units  them- 
selves.11 The  purpose  is  that  there  may  be  such  a  divi- 
sion and  ownership  of  land  and  capital  as  is  required  by 
the  development  of  national  life.  The  idea  is  growth, 
natural  evolution,  and  these  changes  cannot  be  brought 
about  in  all  cases  by  voluntary  methods;  consequently 
compulsion  has  resulted  and  is  the  lesser  of  two  evils. 
Otherwise  we  would  have  the  whole  suffering  for  the 
sake  of  the  few  and  we  cannot  consider  that  to  be  just. 
"The  right  of  expropriation  is  the  right  of  the  State  to 
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seize  a  specific  object  of  property  without  the  consent  of 
the  owner  in  order  to  employ  it  in  a  manner  demanded  by 
the  public  interest."  We  have  to  consider  it  also  as  a 
right  "to  limit  the  property  right  of  the  proprietor  in 
order  to  place  a  servitude  upon  it." 

But  cases  may  also  arise  when  expropriation  is  needed 
to  take  away  an  easement  and  to  do  so  in  the  interest 
of  the  general  public.  A  good  example  of  the  expropria- 
tion of  an  easement  is  the  payment  of  damages  for  the 
loss  of  light  on  account  of  construction  of  an  elevated 
road.  Easements  frequently  have  to  be  expropriated 
in  connection  with  the  abolition  of  railway  level  cross- 
ings. The  right  of  the  owners  of  a  large  mail  order 
house  on  Michigan  Avenue,  Chicago,  to  an  unobstructed 
view  of  Lake  Michigan  was  an  easement  with  respect 
to  public  property  on  the  other  side  of  the  avenue 
where  the  city  desired  to  locate  a  library  building. 
Supposing  this  to  be  really  in  the  public  interest,  it 
affords  illustration  of  a  case  where  what  is  needed  is 
the  expropriation  of  an  easement  in  the  public  in- 
terest. 

We  have  in  what  has  been  said  an  explanation  of  the 
legal  idea  of  expropriation.  We  must  so  look  upon  it 
as  "the  right  to  limit  the  property  right  of  the  proprie- 
tor so  as  to  place  a  servitude  or  easement  upon  it."  If 
a  right  of  way  is  established  over  private  property,  it  is 
expropriation  of  part  of  the  property  right  of  the  pro- 
prietor, and  he  also  regards  it  as  expropriation  when  the 
use  of  the  property  is  taken  in  the  public  interest.  We 
have  here  an  explanation  of  the  idea  of  expropriation 
which  fits  in  with  the  purposes  of  economic  development; 
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and  there  is  no  doubt  that  the  legal  idea  will  follow  the 
line  of  economic  development  more  or  less  slowly,  as  is 
always  the  case. 

Another  statement  by  the  late  Professor  von  Ihering, 
quoted  by  Wagner,  is  as  follows:  "The  true  significance 
of  expropriation  is  in  my  opinion  fully  misconceived 
when  it  is  regarded  as  something  which  cuts  into  the  idea 
of  property  (Eingriff  in  das  Eigentum),  an  abnormity 
which  is  opposed  to  that  idea.  It  can  appear  thus  only 
to  that  one  who  looks  at  property  simply  from  the  stand- 
point of  the  individual.  (Individualistic  theory  of  prop- 
erty.) This  point  of  view,  however,  is  as  false  for  prop- 
erty as  it  is  for  contract.  The  only  right  point  of  view 
is  the  social,  and  from  this  point  of  view  expropriation 
is  so  far  from  appearing  as  an  abnormity,  a  contradic- 
tion to  the  idea  of  property,  that  we  must  regard  it  as 
something  absolutely  required  by  the  idea  of  property. 
Expropriation  contains  the  solution  of  the  task  of  re- 
conciling the  interests  of  society  with  those  of  the  indi- 
vidual. It  makes  property  a  practical  institution  fit 
to  survive.  Without  expropriation  property  would  be- 
come a  curse  of  society."  12  The  idea  of  expropriation 
then,  as  already  stated,  is  in  harmony  with  the  idea  of 
social  evolution.  It  is  part  and  parcel  of  the  evolution 
of  law  and  one  reason  why  it  is  not  better  treated  in  the 
law  books  is  because  the  idea  of  the  evolution  of  law  has 
so  slowly  made  its  way  among  legal  authorities  that 
many  men  of  legal  learning  have  not  yet  fully  grasped 
it.  Social  evolution  shows  the  necessity  of  this  idea  of 
expropriation  and  shows  also  the  changing  range  of  its 
operation.    At  the  time  when  we  had  no  natural  monop- 


TRANSFORMATION  OF  PROPERTY  497 

olies  it  could  rarely  be  necessary  to  extend  the  idea  of 
expropriation  to  franchises;  but  the  same  grounds  which 
led  to  its  use  for  real  estate  will  lead  to  its  extension  to 
franchises.  And  in  this  connection  it  is  interesting  to 
observe  that  through  statute  law  in  New  York  State, 
public  utility  franchises  have  come  to  be  clearly  recog- 
nised as  real  estate.13 

Expropriation  is  out  of  harmony  with  the  absolute 
idea  of  property.  Expropriation  makes  the  interest  of 
the  individual  conform  to  the  social  interest,  to  the 
growth  and  evolution  of  the  ethical  ends  of  society.  It 
is,  to  use  Wagner's  expressive  phrase,  a  "postulate  of 
the  social  coexistence  of  individuals."  14  We  cannot 
then  establish  any  definite  limit,  but  every  age  has  its 
own  needs  of  expropriation  brought  about  by  changes 
in  the  organisation  of  the  national  economy  and  by 
changes  desired  in  individual  productive  processes.15 
It  still  holds  true  that  the  chief  use  and  requirement  of 
expropriation  is  in  land  sales  because  it  is  in  these 
chiefly  but  not  exclusively  that  we  need  to  exercise  com- 
pulsion. We  have  already  pointed  out  the  needs  which 
arose  from  the  change  from  feudalism  into  modern  in- 
dustrialism. The  Reformation  also  had  its  needs,  when 
there  was  a  change  from  one  religious  order  to  another. 
'When  the  idea  concerning  the  ownership  of  property  by 
'religious  bodies  changed  we  had  again  need  of  expro- 
priation. And  in  the  case  of  the  land  of  the  Friars  in 
the  Philippines,  if  the  owners  had  been  unwilling  to  sell 
for  a  reasonable  compensation,  expropriation  might 
have  been  desirable.  The  passage  from  slavery  to  free- 
dom has  frequently  involved  expropriation,  and  it  is 
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in  that  way  alone  that  the  change  can  be  brought  about 
in  such  a  manner  as  to  secure  the  greatest  gain  with  the 
least  harm.  Otherwise  we  would  have  social  convul- 
sion as  in  the  United  States,  and  we  have  not  reached 
the  end  of  the  evils  of  the  change  without  recompense 
from  slavery  to  freedom. 

Then,  also,  the  considerations  which  are  brought  be- 
fore us  in  connection  with  the  dead  hand  show  the  need 
of  expropriation,  the  need  of  secularising,  as  it  is  called, 
the  property  of  religious  bodies.  We  cannot  tell  how 
far  it  may  be  necessary  in  the  future  to  exercise  this 
right,  or  rather  to  extend  this  right  which  has  been  exer- 
cised in  the  past,  for  there  are  evidences  that  such  ex- 
tension will  be  necessary.  Especially  in  modern  times 
do  we  need  to  exercise  this  right  in  respect  to  means  of 
communication  and  transport  in  order  to  bring  them 
into  conformity  with  social  needs. 

Regarding  the  limits  of  expropriation,  Wagner  makes 
the  following  statement.16  We  cannot  find  the  limits 
of  expropriation  "in  the  general  welfare  or  public  in- 
terest," because  the  idea  of  the  public  interest  is  some- 
thing which  is  as  devoid  of  precise  bounds  as  the  abso- 
lute idea  of  property;  but  the  limits  of  expropriation  are 
found  arising  out  of  the  needs  for  essentially  changed 
conditions  in  the  organisation  of  the  national  economy 
or  industry;  as  we  pass  from  one  industrial  period  to 
another  expropriation  becomes  necessary,  as  in  the  case 
of  the  change  from  feudalism.  In  the  second  place,  it 
finds  its  limits  in  the  changes  and  transformations  re- 
garded as  desirable  in  individual  production, — the 
productive  processes  of  individual  industrial  econo- 
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mies.  (Umgestaltung  des  einzelwirtschaftlichen  Produk- 
tionsbetriebes.) 

Professor  Wagner  proposes,  however,  to  find  the 
limits  of  expropriation  in  two  conditions  or  circum- 
stances, or  perhaps  in  two  kinds  or  classes  of  circum- 
stances :  first,  in  the  needs  which  arise  out  of  the  national 
industry  as  when  we  pass  from  one  stage  of  industrial 
evolution  to  another;  and  secondly,  in  the  changes 
and  transformations  in  the  individual  economic 
unit  or  in  the  production  of  the  individual  economic 
unit;  in  the  changes,  in  the  productive  processes  of 
the  individual  establishment,  if  we  may  use  that 
term. 

As  we  came  out  of  the  Middle  Ages,  the  purpose  of 
the  changes  was  to  free  the  individual  economic  unit 
from  trammels  of  the  past, — expropriation  was  for  the 
accomplishment  of  timely  economic  individualism. 
Now  and  in  the  immediate  future,  expropriation  has 
in  view  largely  the  extension  of  the  cooperative  eco- 
nomic system,  especially  the  compulsory  or  public 
cooperative  system  of  production.  We  have  to  do  here, 
in  the  extension  of  the  public  system  of  production, 
with  arrangements  which  tend  to  diminish  the  natural 
cost  or  the  sacrifice  of  production,  with  arrangements 
which  seek  to  improve  the  condition  of  those  immediate- 
ly engaged  in  production,  especially  of  the  wage-earners. 
We  have  to  do  with  arrangements  and  contrivances 
diminishing  the  sacrifices  which  the  worker  incurs  in 
productive  processes,  regulating  the  length  of  the  work- 
ing day,  or  aiming  to  bring  about  a  better  distribution 
of  wealth;  improvement  in  the  industrial,  spiritual, 
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and  ethical  life  of  the  population.  The  need  for  these 
changes  arises  in  part  from  a  denser  population  and 
more  intensive  national  life. 

The  author  cannot  agree  with  Wagner  when  he  says 
that  we  cannot  find  the  limits  of  expropriation  in  the 
general  welfare  or  public  interest.  These  limits  are 
surely  found  in  the  general  welfare  and  the  public  in- 
terest; those  circumstances  which  limit  expropriation 
simply  define  what  we  must  regard  as  the  general  wel- 
fare or  the  public  interest.  General  welfare,  to  be  sure, 
is  indefinite  and  we  have  to  decide  what  it  is  at  particular 
times  and  places,  but  we  have  to  operate  in  society  con- 
tinually with  concepts  just  as  general  and  vague  as  this, 
which  we  have  to  define  as  best  we  can  at  any  particu- 
lar time  and  place.  Expropriation,  however,  has  been 
needed  in  the  past  and  is  needed  in  the  present,  because 
without  excessive  social  sacrifice  we  cannot  otherwise 
bring  about  the  changes  desired  in  the  ownership  of 
property.  Sometimes  it  can  be  done  without  expro- 
priation and  generally  there  is  reluctance  to  resort  to 
expropriation.  There  was  some  talk  about  compulsory 
expropriation  in  Prussia  at  the  time  the  privately  owned 
railways  were  acquired  by  the  state.  It  was  not  neces- 
sary, however,  but  purchase  was  brought  about  under 
a  certain  pressure.  The  owners  of  the  property  under- 
stood very  well  that  if  they  did  not  sell  at  what  was  re- 
garded as  a  fair  price  they  would  suffer  worse  things. 
Either  expropriation  would  be  resorted  to  or  the  system 
of  railways  which  the  Prussian  state  already  owned 
would  be  extended  and  they  would  be  given  a  sort  of 
competition  which  they  would  not  like. 
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Expropriation  can  be  required  in  the  case  of  mines, 
and  it  has  often  been  suggested  that  there  may  be  need 
of  such  a  movement  with  us  on  accoimt  of  the  relations 
which  exist  between  mine  owners  and  the  general  public 
on  one  hand  and  the  mine  owners  and  their  wage-earners 
on  the  other.  It  has  also  been  proposed  that  expropria- 
tion should  be  used  in  the  acquisition  of  new  zones  of 
land  about  cities,  in  order  that  the  city  itself  may  ex- 
tend its  area.  The  increasing  development  of  a  public 
social  conscience  suggests  and  will  bring  about  new 
fields  within  which  expropriation  must  be  used.  Es- 
pecially must  it  be  used  in  the  abolition  of  those  forms 
of  property  which  are  offensive  to  the  general  conscience. 
Quite  a  different  question  is  that  of  compensation  which 
*we  shall  consider.  When  any  form  of  property,  for  in- 
stance, slaves  or  saloons,  offends  the  conscience  of  the 
people  it  may  be  necessary  to  abolish  that  form  of  prop- 
erty through  expropriation. 

Recent  extensions  of  the  right  of  eminent  domain 
have  been  found  essential  for  municipal  improvement. 
Nor  can  this  right,  without  public  injury,  be  restricted 
to  cases  in  which  the  property  purchased  is  to  be  put  to 
a  different  use.  This  idea  of  a  different  use,  if  narrowly 
interpreted,  would  prevent  the  exercise  of  the  right  of 
eminent  domain  to  purchase  houses  and  then  let  them, 
or  to  buy  building  lots  and  then  to  sell  them  later  as 
building  lots.  Yet  this  is  needed  in  the  public  interest. 
It  facilitates  improvements  and  gives  to  private  prop- 
erty a  flexibility  which  tends  to  its  conservation.  An 
illustration  is  afforded  by  the  case  of  Rio  de  Janeiro  as 
described  by  Dr.  L.  S.  Rowe.17   In  speaking  of  the  plans 
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of  Dr.  Passos,  the  prefect  for  the  improvement  of  Rio 
de  Janeiro,  Dr.  Rowe  says: 

"In  order  to  cany  out  his  plans, .the  prefect  had  to  over- 
come many  traditional  prejudices,  overthrow  many  accepted 
principles,  and  disturb  many  acquired  rights.  But  with  a 
singleness  of  purpose  which  disarmed  all  petty  criticism,  he 
continued  to  carry  on  the  work  of  regeneration." 

Later  on  in  this  article,  he  speaks  about  the  construc- 
tion of  an  avenue  120  feet  wide  through  the  most  impor- 
tant business  sections  of  the  city.  This  avenue  "  cut 
through  a  network  of  narrow,  ill-smelling  streets,  and 
involved  the  destruction  of  a  large  number  of  insanitary 
dwellings." 

"Although  intended  primarily  for  commercial  purposes, 
the  construction  of  the  Avenida  Central  constitutes  a  great 
sanitary  improvement  and  has  enhanced  the  artistic  beauty 
of  the  city.  Exercising  its  right  of  eminent  domain  for  the 
construction  of  the  avenue,  the  government  appropriated 
territory  sufficient  to  secure  the  building  lots  on  either  side 
of  the  new  highway;  adopting  in  this  respect  the  plan  of  the 
French  government  in  constructing  the  Avenue  de  l'Opera  in 
Paris.  The  ownership  of  these  lots  enabled  the  government 
to  accomplish  a  two-fold  purpose;  first,  to  make  the  sale  of 
these  lots  contribute  a  large  amount  to  the  expense  of  the 
avenue,  and  secondly,  to  control  the  general  architectural 
design  of  the  new  buildings.  In  order  to  preserve  the  street 
perspective,  the  purchasers  of  lots  along  the  avenue  were 
compelled  to  observe  certain  general  rules  in  the  construction 
of  facades,  and  to  submit  all  architectural  designs  to  the  ap- 
proval of  a  certain  Commission.  The  result  has  been  that 
the  beauty  of  the  avenue  has  been  greatly  increased  by  the 
harmony  of  design  of  the  newly  constructed  business  houses." 

Many  other  concrete  illustrations  could  be  afforded. 


TRANSFORMATION  OF  PROPERTY  503 

Our  legislative  bodies  and  courts  must  re-define  and 
enlarge  their  conception  of  public  purpose  in  accord- 
ance with  the  needs  of  our  own  stage  of  economic 
evolution. 

We  then  take  up  the  question  whether  when  we  trans- 
form private  property  into  public  property  in  this  way  it 
should  be  with  or  without  compensation.  The  question 
of  compensation  does  not  enter  into  the  purchase  when 
the  sales  are  voluntarily  effected  by  private  individuals, 
because  if  they  are  really  voluntary  then  the  one  who 
makes  the  sale  must  receive  what  he  regards  as  an  equiv- 
alent. Henry  George  has  advanced  against  compensa- 
tion for  land  an  argument  which  is  based  upon  a  doc- 
trine of  natural  rights,  rights  which  existed  prior  to  the 
social  organisation,  rights  which  spring  out  of  what  is 
most  fundamental  in  human  nature,  the  right  to  life 
and  to  the  conditions  of  life.  In  Lassalle's  work  on 
Acquired  Bights  18  we  find  a  different  and  more  general 
argument  for  expropriate  a  without  compensation. 
There  is  in  every  contract,  he  says,  and  underlying 
every  legal  institution  a  silent  clause,  something  which 
is  understood  but  not  expressed,  viz.,  that  it  holds  good 
until  it  is  disapproved  by  the  social  conscience.  But 
when  the  social  conscience  disapproves  an  institution  or 
the  property  right  which  is  implied  in  it,  then  the  insti- 
tution or  right  ceases  to  exist;  then  any  rights  acquired 
become  null  and  void.  He  uses  the  case  of  slavery  to 
illustrate  this;  that  all  contracts  which  implied  slavery 
were  valid  so  long  as  they  were  approved  by  the  social 
conscience;  but  when  the  social  conscience  rebelled 
against  slavery  and  demanded  its  abolition,  then  all 
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contracts  based  upon  slavery  and  all  laws  which  im- 
plied slavery  had  no  longer  any  force. 

What  shall  we  say  in  regard  to  these  arguments? 
First  of  all,  we  do  not  recognise  this  line  of  argument 
based  upon  natural  rights.  It  is  difficult  to  tell  what  we 
can  recognise  as  natural  rights.  Generally  the  term  nat- 
ural rights  simply  carries  with  it  what  Jeremy  Bentham 
calls  dogmatism  in  disguise.  As  has  been  so  well  said,  it 
presents  no  argument  for  the  position  taken  but  sets 
up  the  position  taken  as  its  own  reason.  You  say,  this 
appeals  to  you  on  the  ground  of  natural  rights;  I  say  it 
does  not  appeal  to  me;  you  have  simply  your  position 
over  against  my  position.  Rights  are  acquired  in  and 
through  society;  we  have  to  do  with  social  rights,  and 
the  true  test  must  be  utilitarianism  in  the  highest  sense. 
The  author  for  his  part  has  never  seen  any  argument 
which  so  far  as  he  could  see  goes  beyond  that.  When 
we  take  the  question  of  what  is  really  useful  in  the  long 
run,  have  we  any  argument  for  the  abolition  of  property 
or  for  the  expropriation  of  property  without  compensa- 
tion? The  economic  and  social  purpose  of  expropriation 
is  the  fluidity  of  property.  It  is  to  give  property  that 
form  and  shape  which  may  be  needed  at  any  particular 
period  in  social  development,  to  subordinate  the  rights 
of  the  individual  to  those  of  society.  That  does  require 
changes  in  the  form  of  property,  in  capital  and  land. 
It  does  not  require  that  a  change  should  be  effected  with- 
out compensation.  But  if  we  take  the  position  of  natural 
rights  do  we  have  to  look  at  it  differently?  We  ask, 
What  is  right?  Who  is  secure  on  the  basis  of  abstract 
right?     A  certain  property  institution  is  established  by 
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society,  and  let  us  admit,  unfortunately.  Now  that 
the  mistake  has  been  made  in  the  establishment  of  this 
kind  of  property,  society  as  a  whole,  every  member  of 
it,  participates  in  the  guilt;  expropriation  without  com- 
pensation implies  that  we  select  certain  members  of 
society  to  bear  the  entire  sacrifice  or  burden  of  a 
changed  division  in  the  distribution  of  property  among 
the  various  social  units.  Then  we  have  to  consider  the 
convulsions  which  result  from  changes  without  compen- 
sation, from  taking  away  the  property  rights  of  a  certain 
class.  Not  according  to  any  general  rule,  but  arbitrarily, 
those  who  have  property  interests  of  a  certain  sort  are, 
it  is  held  by  advocates  of  certain  natural  rights  theories, 
to  be  deprived  of  their  property.  This  is  no  general 
measure  which  acts  upon  all  alike.  It  does  not  take 
away  property  from  the  unworthy  and  bestow  it  upon 
the  worthy,  but  it  affects  the  good  and  the  bad,  the 
strong  and  the  weak  alike;  in  many  cases  it  would  be 
likely  to  put  a  burden  especially  upon  the  weak. 

But  it  may  be  asked,  How  are  we  going  to  effect  these 
changes?  Where  are  we  going  to  get  the  money  for 
compensation?  There  can  be  no  insuperable  difficulty 
about  that  under  a  satisfactory  system  of  taxation.  If 
the  change  in  the  form  of  property  is  really  beneficial 
there  is  in  the  long  run  no  loss  to  society  as  a  whole; 
quite  the  contrary,  for  otherwise  we  have  no  valid 
ground  for  expropriation.  But  we  have  to  see  to  it  that 
any  temporary  burden  is  distributed  justly  throughout 
society  as  a  whole  and  this  has  to  be  brought  about  by 
some  general  scheme  of  taxation.  If  the  question  arises, 
Shall  we  nationalise  the  railways?    and  an  affirmative 
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answer  is  given,  it  must  be  that  it  is  socially  beneficial. 
Now  if  it  is  socially  beneficial,  after  the  railways  are 
nationalised,  society  as  a  whole  is  no  poorer  than  before, 
but  on  the  contrary  must  be  really  richer.  Otherwise 
the  argument  in  favour  of  the  measure  is  not  valid.  If 
society  is  richer  than  before,  where  is  the  social  burden? 
At  most  it  is  simply  a  temporary  burden,  an  attendant 
difficulty  at  first,  which  can  be  distributed.  Then  we 
have  compensation  afforded  to  those  who  are  expro- 
priated through  the  scheme  of  taxation,  and  it  is  espe- 
cially inheritance  taxation  which  is  to  be  recommended 
for  great  changes  of  the  kind  under  consideration.  Let 
us  suppose,  for  example,  that  the  time  should  come  when 
it  would  be  desirable  to  expropriate  land  from  private 
owners, — say  urban  land  or  any  great  class  of  land. 
The  money  then  could  be  raised  by  a  general  scheme  of 
inheritance  taxation,  the  justice  of  which  is  obvious, 
because  in  an  inheritance  tax  we  take  from  those  who 
have  acquired  great  sums  of  money,  and  we  are  most 
likely  to  take  from  those  who  have  shared  to  the  greatest 
extent  in  surplus  values,  for  it  is  through  surplus  value 
chiefly  that  the  great  fortunes  have  been  acquired  which 
would  be  especially  affected  by  such  taxation.  We 
would  have  no  real  suffering  if  the  scheme  of  taxation 
were  well  elaborated.  We  would  diminish  some  private 
fortunes,  but  society  as  a  whole  would  be  not  poorer 
but  richer,  and  there  would  be  a  greater  amount  of  real 
opportunity  for  enjoyment  than  there  now  is. 

Is  this  clear, — That  there  can  never  be  any  obstacle 
in  the  way  of  a  desirable  change  of  this  sort?  When  we 
once  admit  that  any  change  is  desirable  it  is  only  a  ques- 
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tion  of  the  distribution  of  the  burden  of  the  change.  If 
it  is  desirable  that  a  change  should  be  made,  society  is 
richer  after  the  change  than  it  was  before.19  Otherwise 
it  is  not  a  desirable  change,.  Then  we  have  to  see  that 
this  greater  welfare  of  society  is  not  acquired  at  the  ex- 
pense of  some  one  class. 

Still  another  question  remains  to  be  considered  in  the 
case  of  railways,  telegraph  companies,  etc.  We  have 
to  consider  whether  we  shall  give  a  return  in  cases  of 
expropriation  for  what  has  been  actually  invested  or 
whether  the  market  value  shall  be  paid.  The  same  line 
of  argument  which  we  have  adduced  would  lead  us  to 
deal  liberally  with  those  expropriated.  Let  us  take  as 
an  example  the  Western  Union  Telegraph  Company. 
If,  as  has  frequently  been  maintained,  it  is  overcap- 
italised, how  did  this  come  about?  It  came  about 
through  attempted  competition  which  proved  a  failure 
because  of  methods  which  were  not  adapted  to  the  busi- 
ness. Now  who  must  bear  the  responsibility  for  the 
large  number  of  companies,  which  in  the  general  in- 
terest have  been  bought  out  by  the  Western  Union? 
In  buying  out  these  companies  the  Western  Union  did 
what  was  for  the  interest  of  society  as  a  whole,  because 
■thereby  the  company  reduced  the  actual  cost  of  this 
business,  even  if  not  always  of  charges  for  the  service. 
But  is  society  as  a  whole  responsible  for  this  excessive 
competition,  for  the  large  number  of  telegraph  compa- 
nies bought  out,  and  to  that  extent  for  the  large  capitali- 
sation? At  any  rate,  society  is  chiefly  responsible  for 
it.  It  may  be  that  the  whole  attempted  competition  was 
the  result  of  erroneous  notions  concerning  competition 
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and  the  proper  field  of  competition.  If  so,  then  society 
as  a  whole  ought  to  suffer  for  its  ignorance  and  not 
simply  those  who  at  the  time  happened  to  be  owners  of 
Western  Union  stock. 

We  might  apply  this  argument  generally  with  respect 
to  railways,  but  we  must  not  push  it  too  far.  At  certain 
times  when  compulsory  purchase  or  expropriation  is 
talked  about  we  may  see  an  artificial  inflation  of  capitali- 
sation. Those  in  the  business  who  have  charge  of  this 
particular  sort  of  property  purposely,  may,  in  order  to 
acquire  an  excessive  return  for  their  property,  increase 
its  nominal  value  and  may  increase  the  capitalisation 
for  which  those  engaged  in  the  business  are  responsible. 
It  is  said  that  if  a  city  attempts  to  purchase  a  gas  plant 
or  street  railway,  the  owners  see  to  it  that  at  the  time 
the  purchase  is  to  be  made  the  bonds  and  stock  are 
quoted  at  a  high  price.  This  is  quite  different  from  the 
valuation  of  which  we  are  speaking.  We  are  talking 
about  a  valuation  which  is  real,  which  is  actual,  which 
is  proved  by  the  earning  capacity  of  the  business.  Some- 
times this  is  found  out  by  reviewing  the  history  of  the 
business  for  a  series  of  years,  perhaps  for  five  years. 

It  must  also  be  said,  that  when  there  is  a  plainly  re- 
served right  to  re-purchase  then  it  is  not  clear  why  so- 
ciety should  not  make  use  of  that  right.  This  was  for 
many  years  the  case  with  the  Boston  and  Albany  Rail- 
road.20 The  right  was  reserved  to  purchase  by  pay- 
ment of  par  value  and  10  per  cent,  on  the  actual  in- 
vestment, but  the  dividends  had  been  more  than  that, 
so  if  the  reserved  right  had  been  exercised,  it  would  have 
been  necessary  only  to  pay  par  value  for  the  stock.    In 
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such  a  case  no  reason  is  apparent  why  this  right  should 
not  be  utilised.  Of  course  if  there  are  some  who  would 
suffer  thereby  we  can  only  try  to  ameliorate  individual 
cases  of  suffering.  It  is  not  evident  that  because  here 
and  there  some  innocent  persons  suffer  we  should  refuse 
to  exercise  the  rights  which  belong  to  society  as  a  whole. 
If  a  right  is  reserved  to  re-purchase  or  to  abolish  a  cor- 
poration and  that  is  done  once  it  will  be  a  lesson  to 
others  hereafter  to  be  careful  about  purchases  of 
stocks  and  bonds.  They  will  then  look  into  the  re- 
served rights  of  the  general  public.21 

Compensation  is  required  by  the  Constitution  of  the 
United  States  and  very  generally  by  our  State  Con- 
stitutions; certainly  such  requirement  seems  to  be  de- 
sirable. As  Mr.  Ritchie  has  pointed  out  in  his  work  on 
Natural  Rights  the  expression  "just  compensation" 
in  our  Constitution  is  not  accurately  defined;  just  as 
when  we  say  that  no  one  shall  be  deprived  of  property 
without  "due  process  of  law  ",  it  is  not  certain  what  due 
process  of  law  is.  Ideas  vary  in  regard  to  this,  and  we 
have  also  to  define  in  particular  times  and  places  what 
we  mean  by  "due  process  of  law  '\22 

There  is  only  one  further  suggestion.  Some  one 
might  say,  Where  is  the  gain  to  society  in  the  case  of 
the  Western  Union  Telegraph  Company  or  of  a  similar 
concern,  if  we  must  make  full  payment?  We  have  seen 
that  there  is  a  gain  to  society  because  we  have  argu- 
ments which  would  induce  us  to  make  the  change,  and 
the  arguments  are  based  upon  the  hypothesis  that  some 
other  form  is  more  advantageous  than  private  property. 
If  this  is  true,  then  we  would  have  a  greater  amount  of 
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real  wealth  production.  But  there  is  one  particular  sort 
of  gain  to  which  attention  may  be  called.  Through  pur- 
chase in  cases  of  this  kind  we  would  have  a  unification 
of  the  industrial  apparatus  and  frequently  where  such 
change  is  desirable  it  is  intended  to  bring  about  a  unifica- 
tion in  the  ownership  and  operation  of  a  certain  kind  of 
business.  Thus  if  we  could  at  once  bring  about  an  abso- 
lute unification  in  the  telegraph  business  and  prohibit  any 
possible  future  competition  we  would  add  many  millions 
of  dollars  to  the  value  of  the  existing  telegraph  plant. 
In  the  same  way  the  railway  property  of  the  country 
would,  according  to  one  estimate,  be  worth  a  thousand 
million  more  than  at  the  present  time  if  it  could  all  be 
brought  under  one  harmonious  management,  and  all  the 
dangers  of  competition  for  the  future  could  be  abolished. 

Attention  is  called  to  the  fact  that  in  some  cases  we 
have  an  abolition  of  rights  or  what  we  might  call  in  a 
large  sense  expropriation  without  compensation.  Wag- 
ner gives  this  illustration:  When  the  right  of  the  general 
public  to  hunt  on  the  lands  of  others  was  abolished  no 
compensation  was  made.23  While  some  more  or  less 
general  rights  have  been  expropriated  by  private  indi- 
viduals without  any  compensation,  we  cannot  on  that 
account  believe  that  it  is  either  right  or  expedient  that 
the  general  public  should  expropriate  without  compen- 
sation the  rights  of  individuals. 

We  might  say  that  expropriation  means  the  substitu- 
tion of  one  form  of  property  for  another.  Expropria- 
tion does  not  carry  with  it  the  idea  of  the  abolition  of 
property  or  of  lessening  the  property  of  individuals,  but 
of  a  forced  change  in  the  form  of  property  of  individuals. 24 


Notes  and  References  to  Chapter  XX 

1  P.  484.  In  connection  with  the  general  subject  of  this  chapter, 
the  following  cases  illustrating  the  power  of  the  state  over  the  use 
of  private  property  and  the  preservation  of  natural  resources 
(Conservation)  are  cited:  Commonwealth  v.  Tewksbury,  11  Metcalf 
(Mass.)  55  (1846);  McCready  v.  Virginia,  94  U.  S.  391  (1876); 
Town  Council  v.  Pressley,  33  S.  C.  56  (1889);  Manchester  v.  Mass- 
achusetts, 139  U.  S.  240  (1891);  Fallbrook  Irrigation  Dist.  v.  Brad- 
ley, 164  U.  S.  112  (1896);  Geerw.  Connecticut,  161  U.  S.  519  (1896); 
Townsend  v.  State,  47  N.  E.  (Ind.)  19  (1897);  State  v.  Ohio  Oil  Co., 
150  Ind.  21;  49  N.  E.  809  (1898);  Ohio  Oil  Co.  v.  Indiana,  177  U.  S. 
190  (1900);  Kansas  v.  Colorado,  185  U.  S.  125  (1902);  City  of  St. 
Louis  v.  Gait,  179  Mo.  8  (1903) ;  Manigault  v.  Springs,  199  U.  S.' 
473  (1905);  Clark  v.  Nash,  198  U.  S.  361  (1905) ;  Windsor  v.  State, 
64  Atl.  (N.  J.)  288  (1906);  Georgia  v,  Tenn.  Copper  Co.,  206  U.  S. 
230  (1907);  Kansas  v.  Colorado,  206  U.  S.  46  (1907);  Ex  parte 
Elam,  91  Pac.  (Calif.)  811  (1907);  Hudson  Water  Co.  v.  McCarter, 
209  U.  S.  349  (1908);  Wilson  v.  Hudson  County  Water  Co.,  76  N.  J. 
Atl.  560  (1910) ;  Light  v.  U.  S.,  220  U.  S.  523  (1911) ;  U.  S.  v.  Grimand, 
220  U.  S.  506  (1911);  Oklahoma  v.  Kansas  Nat.  Gas  Co.,  221  U.  S. 
229  (1911). 

Mr.  Justice  Holmes  says,  in  Hudson  Water  Co.  v.  McCarter 
(209  U.S.  356): 

"The  private  right  to  appropriate  is  subject  not  only  to  the  rights 
of  lower  owners  (on  a  river),  but  to  the  mutual  limitation  that  it 
may  not  substantially  diminish  one  of  the  great  foundations  of  pub- 
lic welfare  and  health.  .  .  .  We  are  of  opinion  further  that  the  con- 
stitutional power  of  the  State,  to  insist  that  its  natural  advantages 
shall  remain  unimpaired  by  its  citizens,  is  not  dependent  upon  any 
nice  estimate  of  the  extent  of  present  use  or  speculation  as  to  future 
needs.  The  legal  conception  of  the  necessary  is  apt  to  be  confined 
to  somewhat  rudimentary  wants,  and  there  are  benefits  from  a 
great  river  that  might  escape  a  lawyer's  view.  But  the  State  is  not 
required  to  submit  even  to  an  aesthetic  analysis.  An  analysis  may 
be  inadequate.    It  finds  itself  in  possession  of  what  all  admit  to  be  a 
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great  public  good,  and  what  it  has  it  may  keep  and  give  no  one  a  reason 
for  its  will." 

2  P.  485.  The  literature  of  the  subject:  First  of  all  we  may  men- 
tion Professor  Wagner's  Grundlegung,  3d  ed.,  Pt.  II,  Bk.  Ill, 
Chap.  Ill,  pp.  527-64;  and  in  connection  with  Wagner's  work 
attention  should  be  specially  directed  to  von  Ihering's  Der  Zweck 
im  Recht,  1st  ed.,  Vol.  I,  pp.  514  et  seqq.  (4th  ed.,  1905,  pp.  411 
et  seqq.).  In  regard  to  expropriation  von  Ihering  takes  the  position 
which  is  in  harmony  with  his  general  idea  of  property  and  with  the 
ideas  of  Wagner.  He  does  not  treat  the  subject  at  any  very  great 
length,  but  he  reverts  to  it  constantly  and  brings  out  his  general  idea 
of  expropriation  and  puts  it  in  harmony  with  his  ideas  of  property. 
The  following  works  are  for  the  most  part  mentioned  by  Wagner 
in  his  bibliographical  note  in  connection  with  his  treatment  of  the 
subject: 

Die  Steuer  und  das  offentliche  Interesse,  Neumann,  pp.  107  et  seqq., 
especially  178  et  seqq.,  pp.  212-235.  The  chief  interest  in  Neumann's 
treatment  is  the  interpretation  of  what  is  a  public  purpose  (offent- 
liches  Interesse).  He  gives  considerable  space  to  the  question 
whether  or  not  the  advancement  and  promotion  of  beauty  is  a 
public  purpose  and  discusses  the  way  in  which  the  subject  has  been 
treated  in  various  countries  at  the  time  he  was  writing,  1887. 

The  principal  work  on  the  subject,  treating  it  more  thoroughly 
than  any  other  from  an  economic  point  of  view,  is  that  of  Ferdinand 
Lassalle,  System  der  erworbenen  Rechte,  Bk.  I,  sec.  7,  pp.  193  et  seqq. 
This  work,  of  which  the  great  jurist  Savigny  spoke  as  one  of  the 
ablest  of  the  nineteenth  century,  is  written  with  an  appreciation  of 
the  economic  significance  of  law,  which  very  few  of  the  writers  of 
legal  works  have  had;  but  we  may  hope  to  have  more  of  such  appre- 
ciation in  the  near  future.  It  is  especially  in  the  first  volume  that  we 
find  a  discussion  of  the  subject.  Two  of  the  principal  works  dealing 
with  the  subject  from  the  standpoint  of  the  philosophy  of  law  are: 
B.  Stahl,  Philosophie  des  Rechtes,  3d  ed.,  Vol.  II,  1,  §  18,  pp.  343  et 
seqq.,  Trendelenburg,  Naturrecht,  §  100  for  dominium  eminens, 
H.  Rosier,  Das  soziale  Verwaltungsrecht,  p.  530.  Expropriation  is 
treated  as  one  of  the  social  duties  and  obligations  of  property  but  is 
restricted  to  land.  L.  von  Stein,  Die  Verwaltungslehre,  Vol.  VII. 
Two  legal  works  may  be  mentioned :  one  by  George  Meyer,  Das  Recht 
der  Expropriation,  Historical  Introduction.  He  discusses  the  right  of 
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expropriation  in  the  Roman  law  and  its  development  in  the  Middle 
Ages.  There  is  also  an  article  on  Expropriation,  under  the  title 
"  Enteignung  "  in  the  German  Dictionary  of  Political  Science  (Gruen- 
hut,  in  Handwbrterbuch  der  Staatswissenschaften).  This  article 
treats  the  subject  especially  from  a  legal  point  of  view. 

Among  the  more  recent  purely  legal  writings  treating  of  the  sub- 
ject especial  mention  may  be  made  of  Randolph  on  Eminent  Domain, 
1894,  Lewis  on  Eminent  Domain,  as  a  well-recognised  American  legal 
authority,  in  two  volumes,  3d.  ed.,  1909,  and  Nichols  on  Eminent 
Domain,  1909. 

3  P.  485.  This  undue  haste  in  converting  public  property  into 
private  property  is  further  illustrated  in  the  case  of  the  White 
Mountains,  New  Hampshire: 

"Up  to  1869  the  State  owned  the  greater  part  of  the  White 
Mountains  and  Coos  County.  The  policy  of  the  State  was  to  dis- 
pose of  its  public  lands  as  fast  as  possible,  and  large  tracts  were 
sold  for  almost  nothing.  During  recent  times,  however,  the  value  of 
land  has  increased  very  rapidly,  and  now,  owing  to  the  growing 
scarcity  of  spruce  in  the  State,  good  forest  land  commands  an  excel- 
lent price.  The  best  spruce  land  brings  from  S20  to  $30  per  acre, 
according  to  the  stand  and  quality  of  the  spruce  and  its  accessibility 
for  lumbering.  The  greater  part  of  the  country,  however,  is  cut 
over,  and  much  of  it  badly  burned.  Such  land,  with  little  or  no 
mercantile  spruce  and  covered  with  hard  woods,  is  worth  from  $2  to 
$4  per  acre.  Burned  or  abandoned  land  can  be  bought  for  from 
$1  to  $2  per  acre. "  U.  S.  Department  of  Agriculture,  Bureau  of 
Forestry,  Bulletin  No.  55,  "Forest  Conditions  of  Northern  New 
Hampshire  ",  [1905],  p.  15. 

4  P.  486.  The  New  York  Independent  of  August  8, 1901,  gives  the 
following  account  of  the  rush  for  land  in  Oklahoma:  "There  are  in 
the  reservation  about  13,000  homestead  tracts  of  160  acres  each. 
Long  before  the  drawing  there  were  50,000  people  in  camp  on  the 
border,  and  when  the  books  were  closed  on  the  26th  ult.,  applications 
had  been  filed  by  a  little  more  than  167,000  persons." 

A  writer  in  Harper's  Weekly  for  August  10,  1901,  says:  "I  was 
in  the  rush  for  land  in  Cherokee  Strip  (in  1893)  when  the  run  was 
made  for  land.  In  that  hundreds  of  people  fell  beneath  the  mad 
racers,  and  were  either  killed  or  injured.  In  this  opening  no  one  was 
injured  in  the  rush.    In  the  previous  openings  the  'sooners'  took  all 
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the  best  land,  but  here  the  man  whose  name  was  drawn  from  the 
wheel  of  chance  then  secured  a  clear  title  to  his  farm." 

*  P.  489.  R.  R.  Co.  v.  Davis,  19  N.  C.  451  (1837).  See  also  Dyck- 
man  v.  Mayor,  etc.,  of  N.  Y.,  5  N.  Y.  434  (1851);  Scholl  v.  German 
Coal  Co.,  118  IU.  427  (1887);  Foltz  v.  St.  Louis  &  S.  F.  Ry.  Co.,  60 
Fed.  316  (1894). 

8  P.  489.  Eminent  Domain  (2d  ed.),  Vol.  I,  p.  618. 

7  P.  489.  Vol.  15,  p.  603,  citing  the  following  cases:  Googins  v. 
Boston  R.  R.,  155  Mass.  505  (1892);  In  re  Metropolitan  El.  R., 
2  N.  Y.  Suppl.  278  (1888);  Southern  Kansas  R.  v.  Okla.  City,  12 
Okla.  82  (1902). 

8  P.  490.  Ladd  v.  City  of  Boston,  151  Mass.  585  (1890),  at  pp.  585 
(headnote),  588. 

•  P.  492.  Grundlegung,  3rd.  ed.,  Vol.  I2,  Pt.  II,  Bk.  Ill,  Chap.  Ill, 
pp.  534-5. 

10  P.  493.  Op.  cit.,  pp.  528-9. 

11  P.  494.  Water  expropriation  has  been  upheld  in  western  States 
for  private  irrigation  on  the  ground  that  that  really  is  a  public 
purpose  under  those  circumstances.  See  Clark  v.  Nash,  198  U.  S. 
361  (1905).  Similarly  private  mining  railways  in  a  mining  State. 
See  Strickley  v.  Highland  and  Bay  Gold  Mining  Co.,  200  U.  S. 
527,  at  p.  531  (1906). 

"  P.  496.  Der  Zweck  im  Recht,  3rd.  ed.,  Vol.  I,  pp.  526-7.  "Die 
Bedeutung  der  Expropriation  wird  meines  Erachtens  vollig  ver- 
kannt,  wenn  man  in  ihr  einen  Eingriff  in  das  Eigentum,  eine  Abnor- 
milat  erblickt,  die  mit  der  'Idee'  desselben  in  Widerspruch  stehe. 
In  diesem  Lichte  kann  sie  nur  demjenigen  erscheinen,  der  das  Eigen- 
tum lediglich  vom  Standpunkte  des  Individuums  erfasst  (in- 
dividualistische  Eigentumstheorie.) 

"Dieser  Standpunkt  ist  aber  fur  das  Eigentum  nicht  minder 
ein  verkehrter  als  fur  den  Vertrag.  Der  allein  richtige  ist  der  der  Ge- 
sellschaft (gessellschafUiche  Eigentumstheorie).  Von  diesem  Stand- 
punkte erscheint  die  Expropriation  so  wenig  als  eine  Abnormi- 
tat  oder  ein  Verstoss  gegen  die  Eigentumsidee,  dass  sie  umgekehrt 
durch  letztere  selber  in  unabweisbarer  Weise  gefordert  wird.  Die 
Expropriation  enthalt  die  Losung  der  Aufgabe,  die  Interessen  der 
Gesellschaft  mit  jenen  des  Eigentumers  zu  vereinigen,  sie  macht  das 
Eigentum  erst  zu  einem  praktisch  lebensfahigen  Institut;  ohne  sie 
wurde  es  sich  zu  einem  Fluch  der  Gesellschaft  gestalten." 
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"P.  497.  See  Ch.  712  of  the  Laws  of  New  York  for  1899, 
popularly  known  as  the  "Ford  Franchise  Tax  Law,"  which  is  now  a 
part  of  the  tax  law  reenacted  by  Ch.  62  of  the  laws  of  1909  as 
Ch.  60  of  the  Consolidated  Laws  of  the  State  of  New  York. 
Subdivision  3  of  sec.  2  of  the  Tax  Law  contains  the  definition  for 
purposes  of  taxation  of  the  terms  "land  ",  "real  estate  ",  and  "real 
property  ".  This  definition  includes  all  structures  in  the  public 
streets  constructed  under  public  franchises,  as  well  as  the  franchises 
themselves.  Under  the  tax  laws  of  New  York  special  franchises, 
which  are  assessed  by  the  State  Boards  of  Tax  Commissioners,  in- 
clude inseparably  the  physical  structures  in  the  streets  and  the 
right  to  maintain  them. 

The  constitutionality  of  the  Ford  Franchise  Tax  Law  was  at- 
tacked in  the  courts,  but  was  sustained  by  the  Court  of  Appeals  in  a 
case  reported  in  People  ex  rel.  v.  Tax  Com.,  174  N.  Y.  417  (1903), 
which  was  subsequently  affirmed  by  the  United  States  Supreme 
Court  in  People  ex  rel.  Met.  St.  Ry.  Co.  v.  N.  Y.  Board  of  Tax 
Com.,  199  U.  S.  1  (1905). 

14  P.  497.  Wagner,  op.  cit.,  p.  542. 

16  P.  497.  J.  B.  Clark,  "Capital  and  its  Earnings,"  Publications  of 
the  American  Economic  Association,  Vol.  Ill,  No.  2,  p.  67.  "Eminent 
domain,  by  changing  one  capital  in  form,  may  preserve  or  increase  a 
hundred  others  in  substance.  It  is  in  the  interest  of  value,  the  fruit 
of  personal  sacrifice,  that  the  course  is  taken.  If  land,  then,  is 
anywhere  dangerously  monopolized,  take  it,  pay  for  it,  and  use  it  as 
you  will.  Expediency  here  has  much  to  say,  but  not  equity.  You 
will  have  guarded  the  essential  wealth  that,  by  your  invitation  and 
in  your  interest,  has  vested  itself  in  this  form.  The  evidence  of 
a  priori  law,  and  the  practical  signs  of  the  times,  indicate  that 
measures  not  a  few  for  the  diffusion  of  land  ownership  are  in  store 
for  us  in  future  eras.  What  our  government  has  already  done  it 
may  do  hereafter,  though  in  the  face  of  greater  obstacles.  It  may 
divide  lands  and  put  owners  and  cultivators  upon  them,  even 
though  it  cannot  continue  always  to  present  a  farm  to  every  man 
who  asks  for  it.  The  land  reform  of  the  future  will  curtail  great 
holdings  and  multiply  small  ones,  while  protecting  to  the  uttermost 
the  value  that  is  anywhere  invested." 

16  P.  498.  Wagner,  op.  cit.,  p.  545. 

17  P.  501.  In  his  article  on  the  "Transformation  of  Rio  de 
Janeiro,"  which  appeared  in  the  Independent  for  January  30, 1908. 
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18  P.  503.  Das  System  der  Erworbenen  Rechte,  eine  Versohnung  des 
positiven  Rechtes  und  der  Rechtsphilosophie,  2d  ed.  edited  by  Lothar 
Bucher,  Vol.  Ill,  §  7,  pp.  163-251. 

19  P.  507.  Unless  a  sacrifice  in  wealth  is  involved  which  never- 
theless is  desired  for  the  sake  of  the  better  distribution  of  what  re- 
mains— a  poorer  society  but  with  better  distribution.  It  is  doubtful 
if  such  a  case  would  arise. 

20  P.  508.  It  has  been  surrendered  by  the  Massachusetts  legislature. 

21  P.  509.  An  illustration  of  the  right  reserved  to  purchase  is  the 
right  of  Wisconsin  municipalities  to  purchase  public  utility  plants 
at  a  valuation  fixed  by  the  Wisconsin  Railroad  Commission. 

22  P.  509.  Due  process  of  law  is  understood  to  mean  in  the  United 
States  that  a  man  shall  have  his  day  in  court.  But  what  marvels 
have  not  American  courts  accomplished  with  this  phrase.  Schemes 
of  inheritance  taxation,  measures  to  compel  owners  of  mines  to 
weigh  the  coal  mined  at  the  mouth  of  the  mine  in  such  a  way  that 
their  wage-earners  may  be  convinced  that  they  are  honestly  credited 
for  the  amount  of  work  they  do,  laws  to  compel  payment  in  lawful 
money  instead  of  in  kind,  and,  in  fact,  almost  any  plans  of  reform  if 
antagonistic  to  the  philosophy  of  the  judges,  may  be  declared  un- 
constitutional because  among  other  things  it  is  not  due  process  of 
law.  A  curious  essay  could  be  written  by  a  student  who  should 
investigate  scientifically  the  load  "due  process  of  law"  has  had  to 
carry  during  the  history  of  the  United  States.  In  England,  of  course, 
since  1688  an  Act  of  Parliament  is  due  process  of  law. 

23  P.  510.  This  particular  illustration  does  not  seem  felicitous. 
If  hunting  and  shooting  had  remained  free  in  Germany,  long  ago 
there  would  have  been  no  game.  As  it  is,  game  makes  an  appreciable 
item  in  the  meat  supply  of  the  public.  When  public  rights  are 
abolished  and  private  individuals  gain  thereby,  this  may  form  a 
basis  for  special  taxation,  the  proceeds  of  the  taxation  to  be  used  for 
general  measures  of  social  amelioration. 

24  P.  510.  We  repeat  again  that  Enteignung — expropriation  used 
here  in  a  wide  sense — is  sometimes  restricted  to  real  property,  as  it 
is  in  older  juristic  literature.  Wagner  extends  the  term  for  the  sake 
of  unity  in  the  terminology,  to  correspond  with  real  unity  in  the 
idea.  Sometimes  abolition  of  rights  is  spoken  of  where  we  have  to  do 
with  rights  which  are  not  rights  in  real  property.  Wagner,  op.  cit., 
pp.  554-555. 


CHAPTER  XXI 

THE   MANAGEMENT   OF   PUBLIC   PROPERTY  WITH  REFER- 
ENCE  TO   DISTRIBUTION 

In  its  very  nature  public  property  carries  with  it  so- 
cial control,  for  public  property  in  practice  should  mean 
and  generally  does  mean  property  controlled  by  society. 
Now  it  can  be  managed  in  such  a  way  as  to  promote  one 
sort  of  distribution  or  another  sort.  We  can  make 
charges  for  the  use  of  public  property  of  various  kinds, 
or  we  can  offer  its  use  without  any  charge,  and  the  way 
it  is  managed  will  influence  distribution.  To  what  ex- 
tent this  is  true  is  brought  out  clearly  by  some  of  our 
programmes  of  social  reform.  For  example,  there  lies 
before  the  author  a  programme  issued  by  a  candidate  for 
the  London  County  Council.1  If  one  looks  through  his 
programme  one  finds  it  has  chiefly  to  do  with  the  man- 
agement of  public  property.  The  candidate  proposes 
that  it  shall  be  managed  along  certain  lines  and  he 
wants  to  bring  about  a  different  distribution  in  that 
way.  He  says,  "If  elected,  I  shall  not  only  oppose 
every  attempt  to  cripple  and  abolish  the  Works  De- 
partment, but  shall  do  everything  in  my  power  to  ex- 
tend its  scope  and  increase  its  activity.  I  believe  that 
a  Works  Department  means: 

"A  high  standard  of  employment  for  the  worker. 
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"A  high  degree  of  efficiency  in  work  done  for  the 

community. 
"A  considerable  saving  of  rates  to  the  ratepayer. 
The  Council  should  be  a  model  employer  and  fair  wages 
clauses  in  contracts  should  be  rigidly  enforced." 

The  said  candidate  wants  to  develop  public  property 
in  houses,  for  the  better  housing  of  the  workers.  He 
wants  to  develop  public  property  in  hospitals.  He 
wishes  to  substitute  public  property  for  private  in  gas 
works  and  water  works,  etc.  He  wants  fire  stations 
established,  and  also  speaks  of  educational  work  which 
the  Council  should  do.  What  he  proposes  has  to  do 
very  largely  with  the  management  of  public  property.2 

But  all  of  this  is  simply  incidental.  It  is  brought  for- 
ward merely  to  illustrate  the  significance  of  the  manage- 
ment of  public  property. 

With  reference  to  distribution  we  cannot  draw  up 
any  plan  unless  we  have  some  ideal  of  distribution. 
Therefore,  a  word  about  the  ideal  of  distribution.  It 
is  much  better  that  we  should  not  attempt  to  develop 
an  ideal  of  our  own,  but  that  we  should  find  out  what 
ideals  are  aniniating  men.  What  ideal  is  influencing 
socio-economic  evolution  at  the  present  time?  Let  us 
look  into  the  writings  of  the  economists.  Arnold  Toyn- 
bee,  one  of  the  English  economists  of  the  latter  part 
of  the  nineteenth  century,  expressed  an  ideal  in  these 
words:  "We  plead  for  the  right  of  all  to  equal  oppor- 
tunities of  development  according  to  their  nature." 
What  he  wanted  to  do  was  to  shape  distribution  in  such 
a  way  as  to  promote  the  attainment  of  that  ideal, — 
equal  opportunity  for  development  so  far  as  material 
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wealth  can  afford  it,  to  each  one  according  to  his  nature. 
Consider  also  the  ideal  of  Emile  de  Laveleye,  "The  com- 
plete and  harmonious  development  of  every  human 
faculty." 

We  can  at  any  given  time,  as  Wagner  says,  establish 
a  goal  for  economic  development,  with  respect  to  dis- 
tribution as  well  as  otherwise;  and  we  can  do  so  by  con- 
sidering at  the  time  and  place  the  sentiments  which 
actually  exist  and  which  are  animating  men.  The  pres- 
ent ideal  is:  To  afford  equality  of  opportunity.  If  we 
examine  the  tendencies  of  social  reform  all  over  the 
civilised  world,  the  utterances  of  men,  the  thought 
underlying  these  utterances,  we  find  that  the  ideal  is 
equality  of  opportunity  according  to  the  capacity  of 
various  individuals;  to  bring  about  not  equality  of  en- 
joyments, but  equality  of  opportunity,  so  far  as  may  be. 

In  Wagner's  Grundlegung,  we  have  these  words: 

"The  propriety  of  establishing  a  goal  for  economic  develop- 
ment is  disputed  as  a  wrong  principle  because  it  is  claimed 
that  in  this  way  a  doubtful  ideology  is  fostered  and  a  false 
idealistic  method  is  followed.  Roscher  especially  has  of  late 
raised  objections  to  the  establishment  of  such  a  goal.  But 
we  are  not  concerned  with  the  establishment  of  unpractical 
ideal  conditions,  for  which  no  experience  is  available;  we 
do  not  purpose  to  busy  ourselves  with  depicting  Utopias. 
On  the  contrary,  by  observation  it  must  be  shown  what 
constitution  of  the  national  economy  answers  the  needs  of  the 
people.  On  this  account  an  investigation  of  principles  like 
the  preceding  concerning  the  needs  of  the  people  (Bedurfnis- 
stand)  and  their  relation  to  income  is  unavoidable,  if  one 
will  reach  a  theoretically  and  practically  useful  result.  By 
such  an  investigation  we  must  win  a  standard  as  free  as  pos- 
sible from  subjective  arbitrariness  and  must  use  this  standard 
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as  a  test  of  actual  conditions  and  as  a  guide  for  economic 
policy.  On  the  basis  of  such  procedure  it  is  quite  possible 
to  establish  an  ideal  goal  for  the  constitution  of  needs  (Bedurf- 
nisstand),  for  the  constitution  of  national  income  and  for 
the  distribution  of  the  same  for  a  definite  age  and  a  definite 
people,  in  particular  for  the  civilised  nations  (Kulturvolker) 
of  our  race  at  the  present  time.  Especially  from  the  stand- 
point of  those  who  do  not  regard  the  system  of  free  com- 
petition as  the  only  or  last  solution  of  the  problem  of  economic 
production  or  distribution,  not  only  must  the  establishment 
of  such  a  goal  of  economic  development  not  be  condemned, 
but  it  must  in  fact  be  demanded."  3 

We  find  that  public  property  may  be  managed  in 
accordance  with  four  general  principles,  namely: 

1.  Monopoly  principle.     Fiscal  monopolies. 

2.  Revenue  principle.  Private  financiering  with 
competitive  profits  as  a  guide.  (Oeffentliche  Unter- 
nehmung). 

3.  Cost  principle.  Public  financiering  (Oeffentliche 
Anstalt),  fee  principle. 

4.  Gratuity  principle.    (Allgemeines  Genussgut).i 
The  monopoly  principle  means  simply  the  charge 

which  yields  the  largest  net  returns.  This  is  the  prin- 
ciple which  is  followed  by  private  monopolies  the  world 
over. 

The  revenue  principle  means  the  management  which 
will  yield  profits.  According  to  this  principle  the  prop- 
erty is  not  managed  in  such  a  way  as  to  get  the  utmost 
possible  revenue  out  of  the  people,  but  simply  to  get 
that  revenue  which  would  be  afforded  by  the  capital 
invested  competitively,  together  with  any  gains  which 
may  result  from  the  unification  of  the  business.    This 
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is  the  principle  in  accordance  with  which  the  Prussian 
railways  are  managed  at  the  present  time.  It  is  aimed 
to  secure  profit  and  to  bring  into  the  public  treasury 
some  of  those  gains  which  result  from  unification;  but 
the  prices  charged  are  not  monopoly  prices. 

The  cost  principle  is  sometimes  spoken  of  as  a  fee 
principle.  That  is  followed  the  world  over  in  the  case 
of  the  post-office.  The  post-office  charges  may  some- 
times yield  a  slight  profit,  but  not  usually.5  The  prin- 
ciple is  so  to  arrange  charges  that  the  total  or  aggregate 
income  will  merely  cover  expenses.  It  is  called  by  some 
the  principle  of  public  financiering,  while  the  revenue 
principle  is  sometimes  called  private  financiering. 

Under  the  gratuity  principle  the  services  or  commo- 
dities are  offered  without  charge  to  the  consumer,  freely, 
like  public  parks.  It  has  been  proposed  occasionally 
that  this  method  should  be  used  in  the  management  of 
water  works.  Then  it  remains  for  the  taxpayers  to  sup- 
ply the  cost. 

Each  of  these  various  principles  will  have  its  appro- 
priate influence  upon  distribution.  We  have  to  compare 
the  results  of  a  diffusion  of  benefits  under,  let  us  say, 
gratuitous  service,  with  the  results  of  a  diffusion  of 
benefits  under  management  according  to  one  of  the 
other  three  principles. 

Considering  a  diffusion  of  the  benefits  of  a  public 
undertaking  through  gratuitous  service,  we  must  ask 
and  must  attempt  to  answer  the  question,  How  gen- 
erally are  these  services  enjoyed?  Is  it  best,  we  ask, 
to  make  the  water  works  a  gratuitous  service?  Do  we 
thereby  distribute  the  benefits  as  widely  as  we  could  if 
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we  made  a  charge  for  the  service,  or  perhaps  even  de- 
rived a  profit  from  the  service  and  then  distributed  the 
gains  through  some  other  public  enterprise?  Then  we 
have  further  to  ask,  How  is  the  burden  of  support  to  be 
distributed  through  general  taxation,  provided  the 
service  is  not  a  self-supporting  one?  Furthermore, 
what  effect  upon  true  well-being  has  the  enjoyment  of 
the  service  rendered?  Would  one  say  it  would  be  a  good 
thing  for  the  government  to  manufacture  whiskey  and 
distribute  it  gratuitously?  Apart  from  any  other  con- 
sideration, would  the  enjoyment  of  this  service  or  com- 
modity be  deleterious?  We  have  to  ask,  Is  it  desirable 
to  encourage  the  use  of  the  service?  If  it  is  desirable 
to  encourage  the  use  of  any  service,  that  is  a  reason  for 
approaching  as  nearly  as  possible  the  principle  of  a  gen- 
eral enjoyment  good.  But  we  must  also  consider  other 
and  indirect  results  of  this  policy;  for  example,  we  must 
thereby  lessen  the  use  of  some  other  service  or  commod- 
ity, because  our  resources  being  limited,  the  use  of  part 
of  them  for  particular  purposes  diminishes  these  re- 
sources and  leaves  less  for  the  satisfaction  of  other  needs. 
Sometimes  we  call  a  good  or  service  gratuitously  offered 
a  general  enjoyment  good.  Then  we  must  also  ask, 
What  effect  will  gratuitous  service  have  upon  the  cost 
of  the  service?  Would  it  tend  to  wastefulness?  This 
is  one  argument  against  free  city  water.6  It  is  thought 
by  many  that,  although  it  is  desirable  to  encourage  the 
use  of  water  on  the  part  of  the  poor  people,  yet  the  re- 
sult of  absolutely  free  water  would  be  a  great  waste  and 
a  disproportionate  cost  which  would  have  to  be  met  by 
the  burden  of  taxation.    This  is  disputed,  but  without 
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good  ground;  experience  is  quite  to  the  contrary  and 
favours  water  meters  and  charges  for  the  use  of 
water. 

Then  we  must  ask,  What  effect  will  gratuitous  serv- 
ice have  on  incomes?  We  must  look  beyond  the  pres- 
ent. Let  us  suppose  that  a  city  owns  and  operates 
street  car  lines  gratuitously.  This  has  been  proposed 
by  Henry  George  and  when  we  look  into  it,  the  argu- 
ment is  far  stronger  than  it  might  at  first  seem.  If 
street  cars  were  operated  without  charge,  they  could  be 
operated  much  more  cheaply.  We  could  dispense  with 
conductors  except  where  they  are  needed  for  the  pro- 
tection and  the  service  of  the  general  public.  We  could 
dispense  with  a  great  deal  of  apparatus  for  the  control 
of  revenues,  etc.  But  what  effect  would  such  gratuitous 
service  have  on  incomes?  In  New  York  City,  take  the 
wage-earner  with  an  income  of  $2  a  day.  Will  it  still 
be  $2  a  day  if  this  service  becomes  gratuitous?  Can  we 
in  that  way  transfer  the  benefit  to  the  ordinary  con- 
sumer who  is  not  protected  by  some  sort  of  social  ar- 
rangement? If  the  wage-earner  has  gratuitous  street 
car  accommodations,  will  there  be  an  increased  pressure 
of  labour  from  without,  lowering  wages?  Will  it  be  an 
additional  inducement  for  men  to  come  to  the  city  from 
the  country?  Or  will  the  gain  perhaps  be  transferred  to 
owners  of  house  property?  Can  rent  be  increased  cor- 
respondingly?   Such  questions  as  these  arise. 

On  the  other  hand,  we  have  to  answer  questions  like 
these:  Are  profits  on  public  undertakings  objectionable? 
Are  they  to  be  regarded  as  indirect  taxation?  This 
view  is  sometimes  held  as  an  argument  against  munic- 
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ipal  operation  of  public  business.  In  answer  to  this 
we  may  say  that  we  cannot  admit  that  the  ordinary 
profits  on  public  enterprises  are  indirect  taxation  unless 
all  profits  are  indirect  taxation.  A  man  is  not  worse  off 
if  he  pays  $1.50  for  gas  per  thousand  into  the  city  treas- 
ury, than  if  he  pays  it  into  the  treasury  of  a  gas  company. 
If  the  city  does  not  charge  a  higher  price  than  the  gas 
company  would  probably  charge,  it  does  not  seem  that 
the  profits  can  be  regarded  as  indirect  taxation;  still  less 
can  they  be  so  regarded  if  the  price  charged  is  lower  than 
would  be  charged  by  a  private  corporation.  And  in  the 
second  place,  we  cannot  admit  that  indirect  taxation 
is  always  objectionable. 

We  must  ask  ourselves  also,  how,  under  existing  cir- 
cumstances, will  such  profits  be  used?  Now  contrary 
to  the  opinion  of  a  good  many,  it  is  quite  possible  that 
profits  might  be  used  in  such  a  manner  as  to  diffuse  the 
benefits  of  a  public  undertaking  more  beneficially  than 
would  be  done  either  by  a  self-supporting  service  which 
just  barely  covers  costs,  or  by  a  service  gratuitously 
rendered.  It  is  possible  that  we  could  do  more  for  the 
people  of  Chicago  by  operating  the  street  railways,  pro- 
vided they  were  municipally  owned,  with  a  five  cent 
fare  and  by  using  the  net  revenue  for  the  improvement 
of  the  schools  than  we  could  by  operating  them  at  cost 
and  diffusing  the  benefits  in  that  way.  If  we  use  the 
profits  for  school  houses,  playgrounds,  etc.,  we  would 
render  fife  more  wholesome  and  would  not  have  put  in 
operation  forces  which  would  naturally  tend  to  a  dimi- 
nution in  the  rate  of  wages.  We  would,  on  the  contrary, 
have  put  in  operation  forces  which  tend  to  a  higher 
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standard  of  life  and  to  a  population  better  able  to  look 
out  for  itself.  So  in  many  cases  we  may  do  better  to  use 
the  profits  for  some  public  purpose  than  to  lower  charges. 
But  on  the  other  hand  we  must  consider  the  scattering 
of  population  by  lower  fares  to  suburbs.  As  part  of  the 
policy  of  spreading  population  over  a  far  larger  area, 
low  fares  are  desirable.  Do  we  not  rather  want  the 
zone  system  for  steam  railways,  electric  elevated  lines, 
etc.,  with  improved  service? 

But  we  cannot  lay  down  any  dogmatic  rule.  We 
must  consider  all  the  circumstances  of  time  and  place, 
and  the  considerations  mentioned  must  be  held  in  mind. 
The  following  is,  however,  the  author's  formulation  of  a 
law  or  rule: 

In  'proportion  as  a  service  or  commodity  tends  to  the  up- 
building of  character  and  personality,  we  should  so  far  as 
fiscal  conditions  permit  gradually  move  in  the  direction  of 
the  principle  of  gratuitous  service.  If  the  service  or  com- 
modity itself  is  widely  consumed  and  is  as  desirable  as  any 
vendible  commodities  which  would  probably  be  purchased 
from  possible  revenues  yielded  by  charges  for  the  service, 
particularly  if  large  consumption  is  desirable  and  waste  in 
consumption  does  not  become  excessive,  the  principle  of 
gratuitous  service  may  be  recommended. 

Let  us  briefly  consider  these  points.  In  proportion  as 
a  service  or  commodity  tends  to  the  upbuilding  of  character 
and  personality  we  should  move  in  the  direction  of  the 
principle  of  gratuitous  service,  because  if  it  upbuilds 
character  and  personality  there  is  nothing  better  we 
could  do  than  to  distribute  the  service  as  widely  as  pos- 
sible.   If  we  had  a  revenue  from  the  service,  what  better 
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use  could  we  make  of  the  revenue  than  to  provide  other 
services  for  the  upbuilding  of  character  and  personality? 
So  far  as  fiscal  conditions  will  permit.  Sometimes  one 
would  wish  to  go  farther  towards  the  principle  of  gra- 
tuity than  is  possible  because  the  fiscal  conditions  at  a 
particular  time  and  place  may  be  such  as  not  to  permit 
the  desired  movement.  If  the  service  or  commodity  is 
widely  consumed,  then  we  have  a  wide  diffusion  of  benefit. 
If  the  service  is  as  desirable  as  any  vendible  commodities, 
then  also,  if  large  consumption  is  desirable  and  if  waste 
does  not  become  excessive.  Take  the  case  of  public  parks. 
There  we  may  have  large  consumption  without  waste. 
The  best  we  can  do  then,  is  to  pass  over  to  the  principle 
of  a  gratuitous  service. 

Consider  also  free  schools.  We  can  operate  them  as 
money-making  institutions  if  we  desire  to  use  the  rev- 
enue for  public  service,  but  we  could  not  purchase  any- 
thing that  would  be  generally  regarded  as  more  de- 
sirable than  the  service  of  the  public  schools;  and  we 
would  have  the  loss  of  collecting  the  revenues  and  ex- 
pending them  again.  The  post-office  furnishes  a  de- 
sirable service  which  should  be  widely  used,  and  we 
could  not  purchase  anything  more  valuable  than  the 
provision  of  this  service;  but  if  we  have  a  free  service 
of  the  post-office,  there  will  be  danger  of  waste.  No 
reason  is  apparent  why  we  should  ever  adopt  the  prin- 
ciple of  gratuitous  service  for  the  post-office.  In  the 
case  of  the  second  class  mail  matter,  newspapers,  etc., 
many  hold  that  we  have  a  waste,  believing  it  possible 
to  use  to  better  advantage  the  money  expended  to 
cover  the  deficit.    They  believe  it  possible  to  confer 
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more  benefit  upon  the  people  than  is  derived  from  this 
large  output  of  newspaper  product.7 

When  we  consider  railways  we  must  adapt  our  prin- 
ciple to  the  conditions  which  obtain  at  a  given  time  and 
place.  We  must  always  bear  in  mind  the  danger  of 
great  waste  under  free  service  or  service  below  cost,  but 
where  we  have  a  well  developed  railway  system  pub- 
licly owned  and  operated,  serving  the  entire  country 
and  diffusing  benefits  widely,  we  would  be  justified,  so 
far  as  passenger  traffic  is  concerned,  in  moving  towards 
the  principle  of  self-supporting  service,  because  we 
could  not  with  the  net  revenue  confer  any  greater  or 
more  widely  distributed  benefits,  than  those  which 
would  accrue  to  the  people  through  cheap  travelling 
facilities.  But  so  far  as  freight  service  is  concerned, 
we  do  not  want  to  change  to  self-supporting  service. 
We  could  do  better  to  derive  a  moderate  net  revenue 
and  use  this  in  the  public  interest  as  Prussia  does. 
Some  think  that  Prussia  would  do  better  to  have  lower 
charges  rather  than  to  use  the  net  revenues  for  public 
purposes.  But  this  is  not  clear.  The  charges  are  cer- 
tainly less  than  when  the  railways  were  private  prop- 
erty, but  now  that  the  net  revenues  amount  to  sev- 
eral hundred  million  marks  a  year,8  there  are  those 
who  think  a  middle  ground  would  be  preferable. 

When  we  consider  the  revenues  derived  from  land 
and  forests  publicly  operated  there  does  not  seem  to  be 
any  reason  why  the  state  should  charge  less  than  mar- 
ket rates.  There  we  have  not  an  exclusive  service  of 
the  general  public,  but  a  service  also  rendered  by  private 
parties,  and  it  is  not  desirable  to  disturb  the  operations 
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of  private  producers.  In  such  a  case  where  we  have  a 
service  rendered  chiefly  by  private  persons  and  only  to 
a  subordinate  extent  by  public  bodies,  it  seems  desirable 
to  charge  the  market  price  and  then  use  the  net  revenue 
for  the  general  interest;  that  is  the  only  way  in  which  we 
could  distribute  the  benefits.  If  the  products  of  the 
Prussian  state  farms  should  be  offered  for  less  than  the 
market  price,  a  few  people  would  buy  them  up  and 
derive  the  benefit  which  should  belong  to  the  rest  of  the 
community.  There  is  no  other  way  to  diffuse  benefits 
than  to  use  the  net  revenues  for  the  public  interest. 


Notes  and  References  to  Chapter  XXI 

1  P.  517.  James  Ramsay  MacDonald. 

2  P.  518.  It  is  interesting  to  note  that  the  Wisconsin  Railroad 
Commission  treats  privately  owned  and  publicly  owned  utilities 
differently  from  the  standpoint  of  profits  and  interest.  Interest  is 
allowed  on  the  entire  investment  in  both  cases,  but  in  the  case  of 
publicly  owned  utilities  the  lowest  rate  (which  could  naturally  be 
secured  by  the  public)  is  allowed,  while  in  the  case  of  privately 
owned  utilities  the  current  rate  of  interest  is  allowed.  Profits  are 
held  by  the  Commission  to  be  made  up  of  various  elements  such  as 
gains  due  to  chance,  gains  of  bargaining,  speculative  gains  from 
risks  assumed  and  wages  of  management.  The  Commission  allows 
all  reasonable  profits  in  the  case  of  private  ownership.  While  we 
can  find  no  statement  of  the  Commission  differentiating  publicly 
owned  utilities  from  the  standpoint  of  the  amount  allowed  as 
profits,  it  is  quite  certain  that  less  would  be  allowed  than  in  the  case 
of  privately  owned  utilities. 

See  Dick  et  al.  v.  Madison  Water  Coram.  1910,  5  W.  R.  C.  R.  731, 
744r-745,  755. 

» P.  520.  2d  ed.,  pp.  169-170. 

4  P.  520.  This  classification  is  found  in  Sax,  Verkehrsmittel. 

6  P.  521.  We  can  at  best  speak  here  only  of  broad  general  ten- 
dencies. The  post-office  in  Germany,  for  example,  is  not  indifferent 
to  profit. 

6  P.  522.  The  danger  of  waste,  in  the  case  of  water,  is  shown  by 
the  attitude  of  the  Wisconsin  Railroad  Commission  against  straight 
rates  per  fixture  and  favouring  meter  rates.  Experience  shows  that 
under  a  straight  rate  per  fixture  a  great  deal  of  water  is  wasted. 

7  P.  527.  We  do  not  propose  to  enter  into  this  controversy  with 
which  we  are  not  now  concerned,  but  the  status  quo  must  be  consid- 
ered. A  proposal  favoured  by  ex-President  Taft  of  higher  postage 
for  magazines  has  attracted  much  attention.  The  publishers  of 
American  magazines  fight  this  because  they  say  that  their  business 
has  been  built  up  on  the  basis  of  a  postage  rate  of  a  cent  a  pound, 
and  that  a  much  higher  rate,  even  on  their  advertising  matter,  would 
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ruin  them.  Have  they  vested  rights?  Would  the  public  suffer  by 
this  suppression?  These  questions  deserve  careful  consideration. 
8  P.  527.  According  to  the  Statistisches  Jahrbuch  fur  den  Preus- 
sischen  Staat,  the  gross  income  for  1910  was  1,994,430,000  marks; 
the  net  income,  449,120,000  marks.  The  corresponding  figures  for 
1905  are :  gross  income,  1,580,070,000  marks;  net  income,  504,690,000 
marks. 


CHAPTER  XXII 

THEORIES   OP  THE   ORIGIN   OF  PRIVATE   PROPERTY  r 

The  origin  of  property  suggests  two  lines  of  inquiry: 
we  may  examine  (a)  into  the  historical  origin,  or  (b) 
into  the  logical  and  philosophical  justification  of  prop- 
erty, the  philosophical  foundation  of  property,  the 
ideas  upon  which  property  rests.  But  as  Aristotle  has 
well  said,  that  may  be  first  in  idea  which  is  second  in 
order  of  time.  What  we  have  in  mind  now  and  here  is 
chiefly  an  examination  into  the  logical  and  philosophi- 
cal foundation  of  the  right  of  private  property;  this  has 
some  connection  with  the  historical  origin,  but  the  two 
lines  of  inquiry  differ  to  a  considerable  extent. 

We  have  various  theories  to  explain  the  origin  of  pri- 
vate property, — theories  of  the  foundation  of  the  right 
of  private  property  is  a  better  expression.  The  follow- 
ing is  an  attempt  to  classify  the  various  theories  of  the 
origin  of  property  under  heads. 

Theories  of  private  property: 
I.  The  natural  rights  theory. 
II.  The  social  contract  theory;  also  called  social 
compact  theory. 

III.  The  human  nature  theory. 

IV.  The  occupancy  theory. 
V.  The  labour  theory. 
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VI.  The  theistic  conception  of  property. 
VII.  The  robbery"  and  violence  theory. 

VIII.  The  legal  theory. 
IX.  The  general  welfare  theory.2 

Let  us  take  these  up  one  by  one  and  discuss  them 
briefly. 

I.  The  natural  rights  or  natural  law  theory.3  The  fol- 
lowing is  a  statement  of  this  theory  as  given  by  Emile 
de  Laveleye  in  his  work  on  Luxury  (p.  151) :  "property 
is  the  sine  qua  non  of  man's  individual  development  and 
of  his  liberty.  He  must  have  a  domain  in  which  he  can 
act  as  master;  otherwise  he  is  a  slave.  Property  is  the 
external  sphere  of  liberty,  and  it  is  therefore  a  natural 
right."  These  are  the  words  in  which  he  states  the 
theory,  and  then  he  pertinently  asks  this  question,  Is 
a  tenant  deprived  "of  the  external  sphere  of  his  per- 
sonal liberty?"  The  question  might  be  so  answered 
as  not  to  refute  the  theory  completely,  but  the  answer 
would  show  that  property  must  serve  some  other  pur- 
pose. A  correct  theory  of  property  must  include  the 
idea  that  it  may  be  worked  by  those  who  do  not  own  it. 

The  Kentucky  Constitution  of  1850,  Article  13,  Bill  of 
Rights,  Section  3,  states  this  natural  rights  theory  as 
follows : "  The  right  of  property  is  before  and  higher  than 
any  constitutional  sanctions;  and  the  right  of  the  owner 
of  a  slave  to  such  slave,  and  its  increase,  is  the  same,  and 
as  inviolable  as  the  right  of  the  owner  of  any  property 
whatever."  The  theory  of  natural  rights  is  that  prop- 
erty rests  upon  something  broader  than  all  laws  and  Con- 
stitutions, that  statute  law  must  simply  recognise  it. 
This  theory  is  very  clearly  shown  in  the  article  already 
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quoted  from  the  Kentucky  Constitution.  In  the  first 
place,  the  f ramers  of  the  Constitution  laid  down  the  natu- 
ral rights  theory  of  property  in  general  and  then  put  sla- 
very under  that  head,  basing  it  upon  the  same  natural 
rights  upon  which  property  in  general  rests.  The  right  of 
property  is,  then,  higher  than  any  constitutional  sanc- 
tion ;  this  clause  stood  in  the  Kentucky  Constitution  until 
recently.  It  was  taken  over  into  the  Kansas  Constitu- 
tion of  1857,  but  the  Kansas  Constitution  did  not  go  so 
far  as  to  put  it  under  the  head  of  Bill  of  Rights,  which 
states  human  rights  in  general  abstract  terms,  but  put 
it  into  Article  7  under  the  head  of  Slavery.  There  we 
find  this  same  statement  of  the  doctrine  of  natural 
rights  of  property,  including  slaves  as  property  and  rep- 
resenting that  property  in  human  beings  and  slaves 
is  higher  than,  and  exceeds,  constitutional  sanction. 
So  the  Constitution  may  not  change  the  right,  as  it  did 
not  establish  the  right.  That  was  not  true,  as  a  matter 
of  fact,  for  through  changes  in  the  Constitution  we  did 
change  the  right.  The  Constitution  of  Kansas,  in  1858, 
Article  1,  Bill  of  Rights,  Section  1,  stated  a  different  doc- 
trine of  property  in  these  words,  "All  men  are  by  nature 
free  and  independent  and  have  certain  inalienable  rights, 
among  which  are  those  of  enjoying  and  defending  fife, 
and  liberty,  acquiring,  possessing  and  protecting  prop- 
erty, and  seeking  and  obtaining  happiness  and  safety; 
and  the  right  of  all  men  to  the  control  of  their  persons 
exists  prior  to  law  and  is  inalienable."  Section  19.  "Pri- 
vate property  shall  ever  be  held  inviolate,  but  subserv- 
ient to  the  public  welfare."  Now  the  men  who  framed 
the  second  Constitution  had  a  different  point  of  view 
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from  those  who  framed  the  first.  They  looked  upon 
property  as  subservient  to  human  welfare  and  adopted 
in  a  limited  and  timid  way  the  social  theory  of  property. 
They  placed  persons  first,  while  the  earlier  Kentucky 
and  Kansas  Constitutions  placed  property  first. 

We  need  scarcely  say  very  much  about  this  theory  of 
property.  The  extracts  from  these  Constitutions  are  in 
themselves  a  commentary  on  the  theory,  which  is  simply 
"  dogmatism  in  disguise",  and  the  disguise  is  transpar- 
ent. No  reason  is  given,  but  the  statement  is  set  up  as 
its  own  reason.  We  cannot  discover  any  natural  rights 
existing  prior  to  Constitutions  among  men.  Professor 
Ritchie  says,  "We  can  only  allow  natural  rights  to  be 
talked  about  in  the  sense  in  which  natural  rights  mean 
those  legal  or  customary  rights  which  we  have  come  to 
think  or  may  come  to  think  it  most  advantageous  to  rec- 
ognise." 4  That  is,  those  legal  and  customary  rights 
which  are  socially  beneficial.  We  notice  also  a  weakness 
in  this  theory  of  the  foundation  of  property  when  it  is 
advanced  as  a  justification  of  property  as  it  exists  at  the 
present  time,  for  we  can  just  as  well  use  this  argument 
of  natural  rights  to  attack  the  institution  as  to  uphold 
it;  this  is  because  it  is  dogmatism  in  any  case.  On  the 
ground  of  natural  rights  the  socialists  attempt  to  show 
that  the  present  theory  of  property  is  untenable,  be- 
cause it  violates  what  they  consider  natural  rights.  The 
advocates  of  the  single  tax  use  a  theory  of  natural 
rights  to  show  the  iniquity,  as  they  consider  it,  of  pri- 
vate property  in  land. 

II.  The  social  contract  theory. 

The  social  contract  theory  holds  that  property  is  a 
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product  of  the  original  compact  by  which  men  entered 
into  society,  that  men  left  the  state  of  nature  and  es- 
tablished society  under  certain  conditions,  one  of 
which  was  the  institution  of  private  property  and  the 
substitution  of  private  property  for  common  property. 
As  this  theory  of  social  contract  has  in  general  been 
given  up,  we  need  not  consider  it  at  length  at  this  time. 

III.  The  human  nature  theory:  property  is  the  out- 
growth of  human  nature. 

We  take  up  third  the  theory  which  is  closely  analogous 
to  the  first,  so  much  so  that  one  might  almost  place  it 
under  the  same  head.  It  is  not  quite  clear  that  it  is 
absolutely  necessary  to  separate  this  theory,  but  while 
it  involves  a  similar  line  of  argument,  it  proceeds  from 
a  somewhat  different  point  of  view.  The  human  nature 
theory  takes  several  forms.  We  might  speak  first  about : 

(1)  The  infant  argument,  the  argument  based  upon 
the  characteristics  of  the  infant.  Even  an  infant  seizes 
and  retains  things  and  it  is  said  that  this  shows  that 
property  is  innate  in  human  beings.  We  might  answer 
that  this  argument  is  worthy  of  the  understanding  of  an 
infant.  What  does  property  mean?  It  means  not  only 
"this  is  mine,"  but  it  means  the  second  step,  "that  is 
thine,"  and  who  ever  knew  an  infant  to  take  the  second 
step?  Quite  the  contrary.  An  infant  believes  that  all 
the  world  is  his.  What  we  see  in  the  case  of  the  infant 
is  acquisitiveness  which  knows  no  bounds.  No  infant 
sees  the  distinction  between  mine  and  thine.  Lieber, 
among  other  arguments,  advances  this  one,  but  does 
not  make  much  of  it.  He  says:  " Children  will  call  a 
certain  peach  on  the  tree  mine,  another  thine,  without 
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the  least  reference  to  its  final  consumption.  The  child 
is  anxious  to  have  a  bed  in  the  garden  of  its  parent 
merely  to  call  it  his  own.  When  children  look  at  flying 
birds,  at  passing  clouds,  they  are  apt  to  single  out  one 
or  the  other  and  call  it  mine,  yours,  etc.  .  .  .  Children 
in  houses  of  refuge  are  most  anxious  to  have  a  little  box 
of  their  own."  5  Of  course  this  is  true  enough,  and  even 
as  adults  we  like  to  have  things  turned  over  to  us  for 
our  exclusive  use  and  enjoyment  and  control.  But  this 
does  not  carry  us  very  far  in  a  theory  of  property. 

(2)  Property  and  the  personality  of  men.  This  form 
of  the  human  nature  theory  is  one  which  is  worthy  of 
attention.  It  is  presented  by  writers  like  Fichte,  Stahl, 
Bluntschli,  Lieber  6,  etc.  It  is  said  that  property  is 
needed  for  the  development  of  men,  that  it  is  needed 
for  the  extended  personality  of  men,  that  it  is  external 
nature  individualised,  that  it  gives  a  field  for  the  eco- 
nomic activity  of  men.  This  is  all  very  true,  but  does 
it  state  anything  very  definite?  Does  this  justify 
property  as  it  exists  at  the  present  time?  But  this 
universal  need  of  property  is  made  the  basis  of  attacks 
upon  property.  Property  is  needed  for  the  develop- 
ment of  man.  Then  what  about  those  who  have  no 
property?  What  about  those  who,  having  property, 
turn  it  over  to  the  use  of  others?  Lieber  says:  "Each 
man  is  a  being  of  himself,  an  individual,  his  individ- 
uality is  all-important.  He  has  a  natural  aversion  to 
being  absorbed  in  an  undefined  generality.  From  early 
childhold  man  feels  an  anxiety  to  be  a  distinct  individ- 
ual, to  express  it,  and  consequently  to  individualise 
everything  around  him.    Man  must  ever  represent  in  the 
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outward  world  that  which  moves  his  inmost  soul.  .  .  . 
Property  is  nothing  else  than  the  application  of  man's  in- 
dividuality to  external  things  or  the  realisation  and  man- 
ifestation of  man's  individuality  in  the  material  world." 
He  continues,  saying  that  there  always  was  property, 
but  that  property  meant  sometimes  this  and  sometimes 
that.  This  does  not  give  us  any  definite  content  or 
bounds  for  property.  Lieber  himself  perceives  this  and 
recognises  the  necessity  for  limits  which  are  not  con- 
veyed by  this  concept.  He  speaks  about  the  great  dan- 
gers of  acquisition,  about  avarice,  which  he  calls  the 
second  of  the  cardinal  vices;  and  he  speaks  with  ap- 
proval of  laws  which  have  existed  to  limit  property. 
He  also  speaks  of  the  various  methods  by  which  prop- 
erty is  acquired.  Lieber  says  that  the  process  of  the 
individualisation  of  things  is  accomplished  by  produc- 
tion, by  appropriation,  by  occupancy,  by  force,  by 
positive  declaration  of  law,  by  conveyance  of  right  to 
others.  But  titles,  he  says,  are  not  absolute,  as  they 
may  be  regulated  or  interfered  with  by  society.  Too 
large  an  accumulation,  he  says  further,  is  prohibited 
by  many  societies.  Lieber  does  not  express  this  as 
one  exclusive  idea,  but  as  one  among  others.  His  arg- 
ument does  not  rest  upon  any  clear  analysis.  He 
says  in  regard  to  copyright:  "I  do  not  mean  to  say 
that  perpetual  copyright  is  necessary  according  to  nat- 
ural justice.  The  sovereign  action  of  society  can  reg- 
ulate this  as  well  as  any  other."  We  have,  then,  the 
sovereign  action  of  society  limiting  and  regulating  prop- 
erty, and  that  with  approval  by  Lieber.  We  require 
some  other  theory  in  order  to  give  us  clear  thought. 
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Wagner  presents  (but  does  not  advocate)  this  human 
nature  theory  in  a  somewhat  different  form.  He  says 
that  we  have  (l)  the  "natural"  theory  of  property,  de- 
riving property  from  human  nature  in  general,  and  from 
the  idea  of  individual  personality,  and  (2)  the  natural 
economic  theory,  deriving  the  theory  from  the  economic 
nature  of  man.  He  speaks  of  the  economic  nature  of 
man,  and  of  property  as  the  outcome  of  this  economic 
nature,  upon  which  idea  this  theory  is  based.  It  is  con- 
sidered that  this  is  applicable  to  property  in  general, 
and  that  it  holds  in  particular  with  respect  to  land  and 
capital.  That  is,  the  economic  nature  of  man,  and  the 
nature  of  man  as  manifested  in  his  economic  life,  is  such 
that  it  necessarily  leads  to  property.  Property  is  de- 
manded by  economic  self-interest,  which  plays  so  large 
a  r61e  in  the  motives  of  men.  And  this  self-interest,  it 
is  maintained,  is  to  the  advantage  of  society,  as  it  leads 
to  diligence,  to  saving,  etc.7  All  this  gives  us  only  cer- 
tain general  suggestions  and  nothing  more.  We  have 
nothing  clear  and  precise  as  yet. 

IV.  We  take  up  the  occupancy  theory. 

There  are  various  statements  of  this  theory.  A  fre- 
quent one  is  that  found  in  the  Roman  law,  in  which  the 
following  phrase  gives  expression  to  it — "Res  nullius 
cedit  primo  occupanti."  That  which  belongs  to  no  one 
becomes  the  property  of  him  who  takes  or  seizes  it. 
Philosophically  stated,  the  idea  is  that  man  extends  his 
will  over  objects  of  external  nature,  and  thereby  sub- 
jects these  objects  to  his  own  will  and  makes  them  his. 
That  is  to  say,  he  can  do  this  provided  no  other  person 
has  extended  his  will  over  the  same  external  objects. 
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But  the  truth  is  that  the  Roman  law  recognised  various 
origins  of  property;  and  this  is  simply  the  dominant 
philosophical  explanation.8 

A  very  fine  distinction,  and  perhaps  in  many  respects 
an  excellent  one,  is  drawn  by  the  philosophical  jurist, 
Stahl,  between  the  idea  of  the  German  law  and  the  idea 
of  the  Roman  law.  He  says  that  the  idea  of  the  Roman 
law  is  that  which  is  appropriate  to  the  conquering  nation, 
to  a  nation  which  did  not  found  property  upon  the  right 
of  labour  but  upon  the  right  of  seizing  things.  On  the 
other  hand,  the  Teutonic  idea  is  that  of  production. 
The  world  is  not  given  ready-made  to  man  or  in  a  form 
adapted  to  his  uses,  but  it  is  for  man  to  produce  things 
which  he  needs.  The  conquering  nation  did  not  rest 
its  institutions  upon  toil,  but  upon  simply  seizing  things 
which  had  no  master  or  which  belonged  to  the  enemy. 
And  with  occupancy  is  joined  the  idea  of  prescription; 
that  is,  the  title  is  acquired  by  taking  things  and  hold- 
ing them  for  a  certain  length  of  time.9  Hugo  Grotius 
and  Blackstone  are  advocates  of  this  theory.  But  with 
de  Laveleye  we  must  ask  the  question,  Does  occupancy 
establish  legitimacy?  Must  we  not  first  establish  the 
legitimacy  of  occupancy?  Lieber  expresses  himself  as 
follows: 

"The  ideas  mine  and  thine  must  have  originated  with  the 
first  thoughts  of  men.  .  .  .  Affection  itself  must  soon  have 
given  birth  to  the  idea  of  mine  and  thine.  There  is  no  heart 
so  cold,  no  intellect  so  dull,  which  is  not  struck  at  once  by 
the  force  of  the  term,  or  the  feeling  expressed  by  the  words, 
'my  child,'  'thy  son.'  .  .  .  Applied  to  things,  to  objects  of 
the  inanimate  world,  the  idea  must  present  itself  at  an  equally 
early  period.     The  father  has  to  provide  for  his  children; 
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the  absolute  necessity  establishes  the  absolute  duty  to  do  it. 
If  he  has  broken  off  a  branch  of  bananas  for  himself  or  his 
children,  and  some  one  else  would  take  it  from  him,  he  would 
answer  at  once  in  the  most  practical  and  most  philosophical 
manner,  'The  bananas  are  mine,  I  plucked  them.'  The  title 
is  proved  in  this  case  in  the  most  forcible  manner  by  that  mode 
by  which  we  prove,  and  conclusively  too,  so  many  elementary 
positions — the  exclusion  of  all  the  contraries:  'To  whom 
should  this  belong,  if  not  to  me?'  Has  he  not  exerted  him- 
self to  obtain  them?  Has  he  not  by  his  industry  established 
already  a  closer  relation  between  them  and  himself,  than 
anyone  else?  The  same  is  the  case  with  his  arrow,  spear, 
the  first  animals  he  tamed,  the  first  plants  he  saved,  the 
first  trap  he  made.  They  wear  the  imprint  of  his  labour, 
they  are  identified  with  himself.  If  the  thing  to  be  appro- 
priated belonged  to  no  one,  to  whom  can  it  possibly  belong 
if  not  to  him  who  took  pains  to  obtain  it?"10 

Lieber  here  mingles  several  theories,  namely:  the  human 
nature  theory,  the  labour  theory  and  the  occupancy 
theory. 

An  objection  occurs,  however;  this  theory  implies  that 
the  original  form  of  property  is  individual  property,  if 
here  we  have  to  do  with  an  argument  which  is  historical 
as  well  as  logical.  It  implies  that  individual  property 
arose  first  as  a  matter  of  fact.  If  modern  researches, 
however,  do  not  warrant  the  unqualified  statements 
that  the  first  form  of  property  was  not  individual,  but 
was  common,  it  is  unquestionably  true  that  common 
or  tribal  property  very  frequently  comes  first,  and  it 
is  after  all  a  good  authority  who  uses  these  words: 
"It  can  be  proved  conclusively  that  in  the  case  of  pro- 
ductive property,  and  especially  in  the  case  of  land, 
common  and  not  individual  property  was  the  original 
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form."  n  And  how  did  we  acquire  common  property, 
and  how  pass  over  from  that  to  individual  property? 
Lieber's  theory  assumes  that  we  passed  directly  from 
free  goods  to  individual  property.  Yet  we  cannot  say 
that  occupancy  never  gives  title.  Prescription  and  in- 
ternational law  recognise  occupancy  to  a  certain  extent. 
In  the  case  of  lands  occupied  by  uncivilised  tribes, 
occupancy  is  recognised  at  the  present  time  by  inter- 
national law. 

Water  rights  in  Colorado  and  elsewhere  are  acquired 
by  occupancy,  for  this  is  what  the  doctrine  of  appro- 
priation means;  for  we  do  pass  here  to  private  property, 
or  "the  beneficial  use"  of  the  state-owned  water  from 
free  goods,  or  res  nullius;  or  more  strictly,  according  to 
legal  theory,  from  state  property. 

Sovereignty  is  not  the  same  thing  as  acquired  prop- 
erty. Sometimes  we  see  the  statement  that  the  Philip- 
pines cost  us  so  much  per  acre.  That  is  an  inaccurate 
statement;  we  have  not  bought  the  land.  It  still  be- 
longs to  the  individuals,  the  sovereign  rights  over  the 
land  are  vested  in  this  country  rather  than  in  Spain,  but 
that  is  all. 

V.  The  labour  theory. 

The  fifth  theory,  the  labour  theory,  is  prominently 
identified  with  Locke,  and  is  found  stated  in  his  Civil 
Government.12  The  Roman  jurist  Paulus  advanced  this 
labour  theory,  but  Grotius  replied  that  it  presupposed 
occupancy,  for  how  is  one  to  labour  on  land  unless  one 
has  already  taken  possession  of  it?  Also  it  presupposes 
that  we  pass  from  free  goods  to  individual  property 
whereas,  in  many  cases,  we  do  not  do  so.    In  water  and 
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in  our  public  domain,  we  virtually  do  so,  but  technically 
we  pass  from  public  to  private  property.  Let  us  take, 
however,  the  statement  of  the  theory  which  we  find  in 
Locke, — "The  great  and  chief  end  of  men's  uniting 
into  commonwealths  and  putting  themselves  under  gov- 
ernment is  the  preservation  of  their  property."  13  As 
if  they  had  property  before  they  do  that !  They  do  not, 
as  we  can  see  in  Africa  to-day.  We  might  say  rather  the 
acquisition  of  property.  Locke  has  the  idea  of  property 
as  something  existing  prior  to  civil  government.  We 
notice  this  also  in  Locke,  that  in  property  he  includes 
"  life,  liberty  and  estate,"  and  speaks  about  the  prop- 
erty men  have  in  their  persons  as  well  as  in  goods.  This 
must  be  borne  in  mind  in  discussing  Locke's  views.  He 
says  that  property  is  acquired  through  labour,  because 
through  labour  a  man  mingles  his  personality  with  ex- 
ternal nature.  He  says  that  the  labour  which  I  put 
upon  a  piece  of  ground  mingles  with  the  ground;  then  he 
speaks  about  the  labour  of  my  servant  and  my  horse. 
This  seems  curious.  Here  we  have  mixed  ideas.  He 
says  that  labour  mingles  with  the  soil  and  causes  agri- 
culture to  flourish,  but  that  it  may  be  the  labour  of  the 
servant  or  the  horse.  What  then  about  the  servant 
who  says,  "My  toil  is  mingled  with  the  earth  "?  How  did 
he  have  a  servant,  or  property  in  a  human  being?  Then 
he  says  also:  "At  least  it  becomes  my  property  when 
there  is  enough  and  as  good  left  for  others."  As  much 
land  as  a  man  tills  he  may  enjoy,  so  long  as  there  is 
enough  and  as  good  left  for  others.  We  might  consider 
this  a  desirable  arrangement;  but  supposing  there  is 
not  enough  and  as  good  left  for  others?    Then  Locke 
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says  further  that  through  labour  a  man  acquires  as 
much  as  he  tills,  but  through  the  institution  of  money 
a  man  may  acquire  much  more  than  he  can  naturally 
acquire.  We  have  this  theory  presented  as  the  founda- 
tion of  the  right  of  property.  Abstinence  is,  by  this 
theory,  put  on  the  same  footing  with  labour,  and  is 
connected  with  the  theory  of  saving.14 

Adam  Smith  seemed  to  think  of  labour  as  the  best 
and  most  satisfactory  foundation  of  property;  that  the 
property  which  every  man  has  in  his  own  labour  is  "the 
original  foundation  of  all  other  property."  Mill,  when 
he  reduced  property  to  its  essence,  said  that  it  was  what 
one  produced  by  one's  own  exertions,  or  acquired  or 
purchased  from  some  one  who  had  produced  it  by  his 
own  exertions.  Locke's  theory  frequently  assumed  the 
form  of  the  natural  rights  theory.  That  is,  "  I  have  a  nat- 
ural right  to  that  which  I  produce  with  my  own  toil."15 

The  labour  theory  applies  to  property  in  severalty 
and  to  things  individually  produced,  but  collective 
property,  not  individual  property,  was  very  generally 
first,  and  production  is  now  a  social  process.  In  modern 
times  we  do  not  have  things  for  the  most  part  indi- 
vidually produced,  but  socially  produced.  This'  theory 
cannot  stand  any  critical  test  as  the  exclusive  founda- 
tion of  property.  Wagner  says,  with  some  truth,  that 
the  labour  theory  points  rather  to  the  end  of  evolution 
than  to  its  beginning. 

VI.  The  theistic  conception  of  property. 

We  next  consider  the  theistic  conception  of  property. 
This  theory  means  that  property  is  ordained  by  God, 
as  are  the  family  and  the  state.   We  need  not  dwell  upon 
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this,  because  it  does  not  give  us  any  definite  and  precise 
concept.  It  is  reconcilable  with  all  forms  of  property. 
It  does  not  mean  anything  more  than  that  God  has 
given  to  the  sons  of  men  the  earth  for  their  use,  and 
that  they  must  divide  it  up  among  themselves.  As  to 
what  the  content  of  property  is,  this  theory  does  not 
afford  any  precise  answer. 

VII.  The  robbery  and  violence  theory. 

This  theory  is  very  generally  held  by  the  socialists 
and  anarchists  when  they  claim  that  property  rests 
originally  upon  might  and  robbery  and  that  it  still 
means  theft.  The  idea  of  Proudhon  and  of  Marx  is  that 
property  is  an  institution  through  which  the  toilers  are 
robbed  by  other  classes  of  society. 

VIII.  The  legal  theory. 

This  is  the  theory  of  Hobbes  and  Montesquieu  and 
Jeremy  Bentham.  Hobbes,  in  his  Leviathan,  says  that 
property  was  established  by  law,  as  embodied  in  the 
sovereign.    His  statement  is  as  follows : 

"Seventhly,  is  annexed  to  the  Soveraignty,  the  whole 
power  of  prescribing  the  Rules,  whereby  every  man  may 
know,  what  goods  he  may  enjoy,  and  what  Actions  he  may 
do,  without  being  molested  by  any  of  his  fellow  Subjects: 
And  this  is  it  men  call  Propriety.  For  before  constitution 
of  Soveraign  Power  ...  all  men  had  rights  to  all  things; 
which  necessarily  causeth  Warre:  and  therefore  this  Pro- 
priety, being  necessary  to  Peace,  and  depending  on  Sover- 
aign Power,  is  the  Act  of  that  Power,  in  order  to  the  pub- 
lique  peace.  The  Rules  of  Propriety  (or  Meum  and  Tuum) 
and  of  Good,  Evil,  Lawful,  and  Unlawful  in  the  actions  of 
Subjects,  are  the  Civil  Laws;  that  is  to  say,  the  Laws  of  each 
Common-wealth  in  particular.  .  .  ,"16 
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Montesquieu  expresses  the  theory  in  these  words: 

"As  men  have  given  up  their  natural  independence  to 
live  under  political  laws,  they  have  given  up  natural  commu- 
nity of  goods  to  live  under  civil  laws. 

"By  the  first,  they  acquired  liberty;  by  the  second,  prop- 
erty .  .  .  the  public  good  consists  in  every  one's  having 
his  property,  which  was  given  him  by  the  civil  laws,  invari- 
ably preserved."17 

Jeremy  Bentham  gives  us  a  legal  theory  in  the  follow- 
ing words: 

"Property  and  law  are  born  together,  and  die  together. 
Before  laws  were  made  there  was  no  property;  take  away 
law,  and  property  ceases."18 

We  cannot  have  property  without  law,  for  through  law 
possession  ripens  into  property.  This  is  a  true  theory, 
but  stated  thus  it  is  insufficient  because  there  must  be 
justice  and  public  order  and  moral  law  behind  statute 
law.  Stated  in  this  bald  way,  it  seems  to  imply  that 
law  could  do  whatever  anyone  might  think  desirable, 
that  the  law  had  unlimited  power.  It  also  leaves  out 
of  consideration  the  idea  of  evolution  as  well  as  ethical 
ideas.  Probably,  however,  no  great  authority  ever  in- 
tended to  assert  the  legal  theory  of  property  absolutely 
without  qualification.  Jeremy  Bentham,  for  example, 
is  first  of  all  a  utilitarian  and  his  ideas  of  utility  underlie 
his  entire  political  philosophy. 

IX.  The  general  welfare  theory. 

So  we  advance  to  the  real,  the  correct  theory,  the 
general  welfare  theory.  The  very  words  of  this  theory 
point  to  the  permanent  basis  of  property  in  social  utility 
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and  they  indicate  the  nature  of  its  evolution.  This  is 
the  social  theory  of  property.  Property  exists  because 
it  promotes  the  general  welfare  and  by  the  general  wel- 
fare its  development  is  directed.  The  statement  seems 
simple  enough,  but  it  indicates  a  movement  which  car- 
ries all  before  it  and  is  irresistible.  It  is  a  theory  of 
social  evolution,  because  as  society  is  in  a  flux,  property 
can  accomplish  its  end  only  by  a  corresponding  evolu- 
tion. It  is  a  legal  theory,  because  property  in  itself  im- 
plies law;  and  it  is  only  through  law  that  possession 
ripens  into  property.  At  the  same  time  the  words  used 
to  describe  the  theory  show  that  law  cannot  be  arbi- 
trary. 

Free  goods  make  way  for  property.  Public  property 
is  transformed  into  private  property,  and  private  prop- 
erty again  into  public  property,  and  extensive  forms  of 
property  make  way  for  intensive  forms,  because  all  this 
evolution  promotes  the  general  welfare. 

Irrigation  in  the  United  States  furnishes  an  excellent 
illustration.  Irrigation  in  a  crude  form  can  be  traced 
back  to  a  period  which  in  our  New  World  we  call  a  re- 
mote past, — probably  seven  hundred  years.  The  Pue- 
blo Indians  occupied  and  irrigated  lands  long  ago;  so 
also  did  the  Mexicans.  Long  before  the  settlement  of 
the  West  by  Americans  the  Spanish  missions  in  Califor- 
nia employed  irrigation.  But  these  early  methods  were 
very  largely,  as  we  might  say,  happy-go-lucky.  The 
use  of  water  was  a  very  extensive  one,  rather  than  an 
intensive  one,  and  there  was  no  highly  developed  system. 
The  Mormons  in  the  middle  of  the  nineteenth  century 
and  the  colony  of  Greeley,  Colorado,  twenty  years  later, 
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began  modern  irrigation  in  the  United  States.  Where 
mere  possession  existed  it  had  to  make  way  for  full  prop- 
erty, into  which  it  often  ripened. 

Less  extensive  uses  yielded  to  more  intensive  uses. 
The  cattlemen  of  the  plains  were  satisfied  with  mere 
possession  for  flocks  and  herds  and  waged  many  bloody 
battles  to  prevent  the  development  of  full  property  by 
permanent  settlers.  But  the  general  welfare  demanded 
a  more  intensive  tenure,  and  the  permanent  settler 
fought  a  winning  fight.  The  common  grazing  grounds 
have  for  the  most  part  disappeared,  and  the  remainder 
are  rapidly  dwindling.  The  old  Texas  trail  of  the  cattle- 
men has  become  a  thing  of  the  past. 

The  old  common  law  doctrine  of  riparian  rights  stood 
in  the  way  of  the  extensive  and  intensive  use  of  water, 
and  in  the  irrigated  sections  of  our  country  this  doc- 
trine has  been  abolished,  either  explicitly  as  in  Colorado, 
or  by  modifications  through  statute  law  and  judicial 
decisions  until  it  has  become  an  essentially  different 
thing.  The  doctrine  of  riparian  rights  was  regarded  in 
England  as  a  "natural  right".  It  seemed  to  English- 
men a  thing  right  in  itself,  not  requiring  statute  law  to 
establish  it,  that  the  owner  of  land  should  receive  the 
uninterrupted  flow  of  streams  crossing  his  fields:  but 
the  so-called  "natural  right"  has  had  to  yield  to  the 
necessities  of  social  coexistence. 

The  Colorado  Constitution  of  1876  established  the 
doctrine  of  appropriation  in  these  words: 

"The  water  of  every  natural  stream,  not  heretofore  ap- 
propriated, within  the  State  of  Colorado,  is  hereby  declared 
to  be  the  property  of  the  public  and  the  same  is  dedicated  to 
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the  use  of  the  people  of  the  State,  subject  to  appropriation 
as  hereinafter  provided." 

This  is  an  occupation  theory.  The  legal  maxim  holds, 
"First  in  time,  first  in  right."  We  have  consequently 
the  so-called  "priority  of  appropriation  ",  and  rights 
are  determined  by  numbers,  as  Priority  1,  Priority  2, 
etc.  This  theory  involves  great  waste  in  the  use  of 
water,  and  in  the  Reclamation  Service  of  the  United 
States  it  has  been  made  a  condition  that  those  enjoy- 
ing its  benefits  should  yield  such  priorities  as  they  have 
in  order  that  new  rights  should  be  assigned  upon  a  basis 
which  makes  possible  a  more  economical  and  intensive 
use  of  the  water.  The  Reclamation  Service  means  the 
abandonment  of  laissez-faire  and  the  substitution  for 
laissez-faire  of  a  system  of  regulated  social  relations. 
The  general  welfare  has  dictated  the  evolution  of  new 
and  higher  forms  of  property  rights. 

Turning  to  England,  we  find  a  similar  evolution  in  the 
case  of  the  enclosures  of  land,  which  resulted  in  a  higher 
and  more  intensive  use.  Here  as  elsewhere  we  have  a 
period  of  conflict  as  we  pass  from  lower  to  higher  forms 
of  property,  with  constant  claims  of  oppression  on  the 
part  of  those  who  are  injured  thereby  and  who  are  fre- 
quently termed,  with  more  or  less  truth,  the  disinher- 
ited. What  higher  civilisation  must  give  us  is  a  reduc- 
tion of  pain  to  the  individual  in  this  transition  from 
lower  to  higher  property  forms.  This  pain  is  the  price 
of  social  progress,  but  it  may  be  greatly  lessened,  and 
should  be  reduced  to  a  minimum. 

This  concludes  our  study  of  property.  Where  do  we 
now  stand?    We  find  that  distribution  takes  place  as 
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the  result  of  the  struggle  of  conflicting  interests  on  the 
basis  of  the  existing  social  order,  and  of  this  social  order 
we  have  examined  the  main  feature,  namely,  private 
and  public  property.  Distribution  takes  place  then 
not  on  an  exclusive  basis  of  private  property,  for  we 
have  also  public  property.  Moreover,  private  property 
itself  is  not  absolute  but  limited  in  intensivity. 

This,  then,  is  the  point  that  we  have  reached  in  our 
study  of  distribution. 


Notes  and  References  to  Chapter  XXII 

1  P.  531.  The  literature  of  the  subject:  See  first  of  all  Wagner, 
Grundlegung,  3d.  ed.,  Part.  II,  Book  II,  Chap.  II,  sec.  102-125, 
pp.  210-252,  which  is  used  freely  in  this  bibliography,  firnile  de 
Laveleye,  Primitive  Property,  pp.  382  et  seqq.;  Knies,  Geld,  pp.  84.  et 
seqq.;  Proudhon,  What  is  Property?  (Qu'est  ce  que  la  proprietS?)  This 
treatment  has  met  with  praise  by  Wagner,  although  the  work  itself 
is  an  extremely  radical  one,  which  is  highly  valued  by  one  school  of 
anarchists.  The  treatment  of  the  origin  of  property,  however,  is 
praised  by  those  who  are  not  in  sympathy  with  the  work  itself. 
Cf.  Karl  Diehl's  work  on  Proudhon.  Von  Scheel,  art.  on  "Prop- 
erty" (Eigentum),  in  the  Handworterbuch  der  Staatswissenschaften. 
Also  other  works  may  be  mentioned  on  property, — Fichte,  Natur- 
recht  und  Geschlossener  Handelsstaat;  Hegel,  Rechtsphilosophie; 
Trendelenburg,  Naturrecht;  Ahrens,  Naturrecht.  Also  Lieber,  Pol- 
itical Ethics,  Vol.  I,  Bk.  II,  Chap.  II. 

2  P.  532.  Wagner  arranges  theories  under  three  classes: 

A.  Human  nature  theory, — our  1,  2  and  3. 

B.  "Theories  of  property  which  axiomatically  set  up  a  definite 
principle  of  property  in  the  concrete  case  (im  konkreten  Fall)  and 
make  this  principle  the  universal  foundation  upon  which  they  will 
establish  the  institution  of  property  as  such.  But  in  this  mode  of 
procedure  there  exists  a  logical  fallacy.  The  supposed  foundation- 
principle  is  really  only  a  postulate  for  the  private  order  of  prop- 
erty— a  postulate  of  justice."   Our  4  and  5. 

1.  Occupation. 

2.  Labour. 

C.  Theories  which  do  not  attempt  to  found  property  on  human 
nature  and  which  do  not  seek  to  found  it  on  a  definite  principle  of 
acquisition  in  the  concrete  case, — that  is  to  say,  a  postulate  of 
justice.   A  product  of  positive  law.    Our  8  and  9. 

Grundlegung,  3d  ed.,  Vol.  II,  pp.  210-217. 

3  P.  532.  This  is  discussed  by  Ritchie  in  his  work  on  Natural 
Rights,  Chap.  XVII,  "The  Right  of  Property,"  and  to  this  work  the 
present  chapter  owes  much. 

4  P.  534.  On  p.  270  of  his  Natural  Rights. 
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8  P.  536.  Lieber,  Political  Ethics,  2d  ed.,  Vol.  I,  p.  112. 
•  P.  536.  Op.  cit.,  Chap.  II. 

7  P.  538.  See  Wagner,  op.  cit,  p.  213. 

8  P.  539.  Professor  Roscoe  Pound's  Readings  in  Roman  Law, 
Part  V,  "The  Law  of  Property,"  pp.  78-121,  especially  sec.  46  on 
"  Occupation,"  pp.  89-92. 

9  P.  539.  "Occupancy  matured  by  prescription"  is  a  phrase 
found  in  Gladden's  Tools  and  the  Man,  p.  6. 

«>  P.  540.  Op.  cit,  Vol.  I,  pp.  109-110. 

11  P.  541.  H.  von  Scheel,  art.  "Eigentum,"  Handworterbuch  der 
Staatswissenschaften.  The  historical  work  of  English  scholars  during 
the  past  generation  seems  to  cast  increasing  doubt  upon  the  idea 
that  common  property  comes  first.  See  Ashley,  Surveys  Historic 
and  Economic,  passim.  And  it  should  be  emphasised  that  common 
occupancy  must  be  distinguished  from  common  property.  Great 
confusion  has  arisen  by  the  use  of  this  word  common  in  England, 
where  the  common  arable  fields  are  strictly  private  property. 

Ethnologists  to-day  are  generally  of  the  opinion  that  the  concept 
or  idea  of  property  first  arose  in  connection  with  intimate  personal 
belongings, — wives,  weapons,  etc.  See  Ely's  Evolution  of  Industrial 
Society,  and  the  reference  to  Lapsley,  p.  48,  footnote  2.  But  it  is 
sufficient  that  we  sometimes  pass  from  common  property  to  in- 
dividual property  and  that  sometimes  individual  property  comes 
first. 

12  P.  541.  Book  II,  Chap.  V.  See  also  a  review  of  Locke's  theory 
by  Ritchie,  in  the  Economic  Review  for  January,  1891,  and  reprinted 
in  his  Darwin  and  Hegel,  Chap.  VI. 

13  P.  542.  Locke,  Of  Civil  Government,  Works  (1823  ed.),  Vol.  V, 
Bk.  II,  §  124. 

14  P.  543.  On  cultivation  of  soil  and  abstinence  as  ground  of 
capital,  cf.  Wagner,  op.  cit.,  pp.  214,  258  b. 

16  P.  543.  This  is  the  form  the  argument  took  in  Henry  George's 
letter  to  Pope  Leo  XIII;  and  the  Pope  in  his  reply  to  Henry  George 
bases  his  doctrine  on  labour,  and  uses  Locke's  argument  about  land. 
Henry  George  contrasts  the  fish  caught  and  the  land. 

»  P.  544.  Leviathan,  (London,  1651),  Pt.  II,  Chap.  18,  (p.  91). 

17  P.  545.  The  Spirit  of  Laws,  tr.  by  Thomas  Nugent;  London, 
1878  (Bohn  Library),  Bk.  XXVI,  Chap.  15  (Vol.  II,  p.  160). 

is  P.  545.  Theory  of  Legislation,  p.  113.    (London,  1870). 


PART  II 
CONTRACT  AND  ITS  CONDITIONS 


CHAPTER  I 

INTRODUCTORY  OBSERVATIONS 

The  first  thing  which  strikes  us  in  the  study  of  con- 
tract in  its  economic  aspects  is  the  paucity  of  the  litera- 
ture on  the  subject,  especially  so  far  as  these  economic 
aspects  fall  under  the  head  of  distribution.  Contracts 
are  nearly  as  important  as  property,  with  which  they 
are  so  closely  associated  that  we  can  say  that  we  cannot 
have  property  in  the  present  sense  without  contract. 
It  is  not  intended  to  imply,  however,  that  property 
carries  with  it  unlimited  right  of  contract.  Restrictions 
of  contract  are  quite  compatible  with  the  institution  of 
property.  Such  restrictions  are  not  in  opposition  to  the 
idea  of  property.  That  follows  from  what  we  have  al- 
ready said  concerning  the  nature  of  property.  But 
still  in  the  main  our  idea  of  property  carries  with  it  the 
right  of  contract. 

Shall  we  say  that  contracts  are  as  important  as  lib- 
erty? Perhaps  we  should  scarcely  want  to  say  quite 
that.  But  this  we  can  say,  that  the  definition  of  con- 
tract gives  a  large  part  of  its  meaning  to  liberty.  It 
gives  to  liberty  its  content  and  its  interpretation. 

Yet  in  general  we  have  given  little  attention  to  con- 
tract, regarded  from  the  economic  point  of  view.  Never- 
theless if  private  property  is  once  assumed,  distribution 
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is  brought  about  more  by  contract  than  by  any  other 
one  force.  Distribution  is  brought  about  by  bargain- 
ing, but  on  its  legal  side  bargaining  means  contract. 

Now  what  is  the  reason  that  contract  has  received 
so  little  attention?  One  reason  is  that  its  immense  im- 
portance in  our  economic  life  is  something  relatively 
new.  As  time  goes  on,  our  economic  life  is  more  and  more 
made  up  of  social  relations;  and  the  importance  of  con- 
tract keeps  pace  with  the  growth  of  these  social  rela- 
tions. This  is  because  contract  means  relationships — 
chiefly  economic  relationships — existing  among  men, 
and  we  can  hardly  mention  any  economic  relation  which 
is  not  based  upon  contract.  There  are  some  that  are 
not,  but  the  most  of  them  are  based  on  contract.  Mar- 
riage is  more  than  contract,  and  the  relations  of  parent 
to  child  are  not  relations  of  contract.  These  afford 
illustrations. 

Our  earliest  economic  life  was  mainly  a  life  of  house- 
holds and  groups,  within  each  one  of  which  authority 
and  ancient  customs  regulated  relationships.  As  life 
has  gone  forward  each  step  in  advance  has  broadened 
out  the  economic  unit  and  multiplied  relationships 
which  have  on  the  whole  been  decreasingly  regulated  by 
customs,  important  as  these  always  have  been  and  still 
are;  and  these  relationships  have  been  more  and  more 
based  on  contractual  agreements  in  which  elements 
other  than  usage  enter.  It  is  not  surprising,  then,  to  be 
told  by  Bagehot  that  the  oldest  law  was  a  stranger  to 
contract.  He  gives  as  a  reason  that  while  in  modern 
times  choice  determines  nearly  all  that  we  do,  in  earlier 
times  choice  determined  scarcely  anything;  an  impor- 
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tant  truth  notwithstanding  an  exaggeration  of  our  pres- 
ent freedom,  and  probably  an  exaggeration  of  the 
extent  to  which  choice  was  absent  in  earlier  times. 
Bagehot  uses  these  words: 

"It  is  connected  with  this  fixity  that  jurists  tell  us  that 
the  title  'contract'  is  hardly  to  be  discovered  in  the  oldest 
law.  In  modern  days,  in  civilised  days,  men's  choice  deter- 
mines nearly  all  they  do.  But  in  early  times  that  choice 
determined  scarcely  anything.  The  guiding  rule  was  the 
law  of  status.  Everybody  was  born  to  a  place  in  the  com- 
munity: in  that  place  he  had  to  stay:  in  that  place  he  found 
certain  duties  which  he  had  to  fulfil,  and  which  were  all  he 
needed  to  think  of.  The  net  of  custom  caught  men  in  dis- 
tinct spots,  and  kept  each  where  he  stood."  * 

Still  more  impressive  is  the  treatment  of  the  historical 
evolution  of  contract  given  by  Sir  Frederick  Pollock 
in  his  article  on  Contract  in  the  eleventh  edition  of  the 
Encyclopaedia  Britannica.  He  shows  that  only  slowly 
and  with  great  difficulty  did  the  modern  state  receive 
the  idea  of  binding  agreements  to  be  enforced  by  public 
authority.  For  a  long  time  ecclesiastical  courts  were 
called  upon  to  render  their  assistance,  because  evidently 
they  were  concerned  with  truth  and  could  therefore 
visit  with  disapprobation  and  condemnation  those  who 
did  not  keep  their  agreements.  To  break  faith  was  held 
by  the  Church  to  be  a  sin.  For  a  long  period  our  Eng- 
lish ancestors,  as  we  are  told  by  this  authority,  had  no 
notion  of  the  state's  duty  to  enforce  private  agreements. 
Contract  grew  up  "gradually  and  unsystematically,  by 
shifts  and  devices,"  the  judges  playing  a  large  r61e  in 
this  beneficent  growth.    Thus  the  secular  courts  finally 


558    PROPEKTY  AND  THE  DISTRIBUTION  OF  WEALTH 

recognised  it  as  their  duty  to  enforce  agreements  of  eco- 
nomic significance  and  thus  made  these  agreements 
real  contracts.  But  the  theory  under  which  the  creditor 
could  collect  debts  due  him  was  even  in  Blackstone's 
time,  in  the  latter  half  of  the  eighteenth  century,  that 
he  was  getting  back  his  due  and  it  was  riot  looked  upon 
as  the  result  of  contract.  Social  purpose  prevailed  and 
overcame  one  part  of  mediaeval  individualism.  His- 
torically, the  evolution  of  contract  rests  on  the  percep- 
tion that  social  welfare  required  the  enforcement  of  cer- 
tain classes  of  agreements  by  public  authority.  All  this 
is  shown  conclusively  by  Sir  Frederick  Pollock  in  his 
excellent  article  in  the  Encyclopedia  Britannica. 

Even  Professor  Wagner  did  not  include  contract  as 
one  of  his  fundamentals  in  the  first  edition  of  his  Grund- 
legung.  Although  he  directed  his  thoughts  to  those 
things  which  underlie  our  economic  life,  it  did  not  occur 
to  him  to  mention  contract,  and  for  this  he  was  criti- 
cised by  the  economist,  Held.  But  although  in  later 
editions  he  does  mention  contract,  he  does  not  develop 
the  subject.  So  we  may  say  that  one  reason  why  con- 
tract has  not  been  adequately  discussed,  is  that  it  is 
comparatively  new;  and  in  the  United  States,  where 
contract  is  of  special  importance,  we  have  had  little 
economic  philosophy  up  to  the  present  time.  Conse- 
quently in  the  discussion  of  literature  reference  must 
be  made  largely  to  those  works  on  political  science  and 
jurisprudence  which  show  some  appreciation  of  the 
philosophy  of  contract.  And  we  must  give  special  at- 
tention in  this  connection  to  the  works  on  the  police 
power,2  because  in  the  United  States  the  police  power 
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means  the  power  exercised  for  the  general  welfare,  in 
the  permissible  curtailments  and  limitations  of  indi- 
vidual rights  of  contract  as  well  as  of  property.  This 
will  receive  further  explanation  and  become  clearer  as 
we  proceed. 


Notes  and  References  to  Chapter  I 

1  P.  557.  Physics  and  Politics,  International  Science  Series,  p.  29; 
Trav.  Ins.  Co.  ed.,  pp.  446-7.  For  the  slow  growth  of  the  modern 
concept  of  property,  see  especially  Pollock's  article  on  contract  in 
the  eleventh  edition  of  the  Encyclopaedia  Britannica. 

2  P.  558.  Freund's  Police  Power  is  the  standard  American  work 
on  this  subject.  American  judicial  decisions  give  the  foundation  of 
the  police  power  as  it  existed  at  various  times.  These  come  under 
the  interpretation  of  the  Constitution;  many  of  the  more  important 
cases  are  found  in  Thayer's  Cases  on  Constitutional  Law  (2  Vols., 
1895).  Standard  works  on  the  Constitution  are  authorities  on  the 
police  power,  and  Cooley's  Constitutional  Limitations  (7th  ed.,  1903) 
deservedly  ranks  high.  Willoughby  on  The  Constitutional  Law  of 
the  United  States  (2  Vols.,  1910)  may  also  be  specially  mentioned  as 
the  work  of  a  political  scientist  rather  than  that  of  a  lawyer.  The 
Development  of  Law  as  Illustrated  by  the  Decisions  relating  to  the 
Police  Power  of  the  State  by  W.  G.  Hastings  (1900)  is  of  special 
importance  to  the  economic  student  of  property  and  contract,  for 
the  study  of  decisions  made  by  its  author  shows  the  constant  strug- 
gle of  the  courts  to  give  a  shape  to  these  concepts  which  corresponds 
to  the  economic  demands  of  time  and  place. 

General  Bibliographical  Note  on  Contract 

First  of  all  we  may  place  works  on  jurisprudence  which  take  up 
contract  in  its  relations  to  other  legal  rights;  and  for  the  student  of 
economics  Holland's  Jurisprudence  (11th  ed.,  1910)  is  to  be  com- 
mended. Pollock's  Principles  of  Contract  is  one  of  the  best  works 
on  the  subject  and  for  American  readers  the  work  of  Pollock  called 
"Wald's  Pollock  on  Contract,"  edited  by  Wald,  and  then  by  Willis- 
ton  (1906),  is  especially  worthy  of  notice.  Anson  on  Law  of  Con- 
tract (2d.  American  ed.  with  American  notes  by  Huffcut,  1907)  is 
also  excellent. 

These  are  a  few  of  the  most  useful  works  for  the  student.  Various 
other  books  are  mentioned  elsewhere  in  the  notes. 
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CHAPTER  II 

CONTRACT  DEFINED  AND  DESCRIBED 

We  all  understand  that  contracts  are  agreements  of 
economic  significance.  For  example,  I  agree  to  sell  you 
a  horse  for  $100.  This  is  an  agreement  of  economic 
significance.  If  I  agree  to  take  a  walk  for  pleasure  or 
to  play  tennis,  that  is  not  usually  an  agreement  of  eco- 
nomic significance.  We  all  understand  in  the  second 
place  that  contracts  are  agreements  which  are  legally 
binding;  that  is  to  say,  they  are  enforceable  by  the 
state.  This  suggests  an  analogy  with  property.  We  do 
not  have  property  until  we  have  possession,  use,  and  en- 
joyment of  economic  goods  guaranteed  by  third  parties. 
So  long  as  I  can  enjoy  valuable  economic  things,  merely 
while  I  can  hold  them  by  my  own  physical  strength, 
I  have  possession  of  a  certain  sort  but  I  do  not  have 
property.  A  third  person  must  come  forward  who  will 
secure  to  me  the  exclusive  use  of  economic  things  before 
we  have  what  we  can  call  property.  So  it  is  with  con- 
tracts. If  I  have  to  enforce  my  own  agreements,  then 
we  have  no  contract;  only  when  a  third  party,  and  that 
third  party  public  authority,  comes  forward  to  enforce 
agreement,  do  we  have  contract. 

Taking  these  two  elements  together  we  have  this  def- 
inition, which  is  perhaps  sufficient  for  our  present  pur- 
poses: 
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Contracts  are  agreements  of  economic  significance  which 
are  enforceable  by  public  authority. 

This  definition  is  from  our  own  point  of  view.  It  has 
been  objected  that  labour  contracts  are  not  enforceable 
against  wage-earners;  consequently  that  our  definition 
does  not  cover  these  contracts.  But  in  theory  labour 
contracts  are  enforceable.  Difficulties  may  and  do 
arise  in  the  application  of  the  remedies  which  are  at 
present  available.  Contracts  for  personal  services  are 
never  specifically  enforced.  Where  there  are  damages 
clearly  capable  of  proof  it  is  not  often  that  suit  is  entered 
for  indemnification.  Even  those  who  are  as  high  in  the 
scale  of  employment  as  university  professors  and  in- 
structors are  seldom  held  very  strictly  to  their  contracts, 
and  no  case  is  known  to  the  author  in  which  damages 
for  violation  of  contract  for  services  have  been  re- 
covered by  a  university. 

While  all  of  this  must  be  admitted,  it  cannot  be 
claimed  that  in  consequence  the  theory  of  the  enforce- 
ability of  labour  contracts  has  no  significance.  Pro- 
gressive thought  is  inclined  to  favour  the  provision  of 
means  for  enforceability  in  order  to  give  arbitration  a 
wider  scope  and  application.  In  New  Zealand,  espe- 
cially known  on  account  of  its  progressiveness,  enforce- 
ability of  labour  contracts  is  a  part  of  compulsory  ar- 
bitration. It  has  been  proposed  by  some  that  labour 
organisations  as  such  should  be  held  responsible  for  the 
contracts  made  by  their  members;  and  this  would  seem 
to  be  a  necessary  part  of  any  workable  scheme  of  com- 
pulsory arbitration. 

We  notice  also  in  certain  cases  a  tremendous  pres- 
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sure  of  public  opinion  in  favour  of  adherence  to  labour 
contracts  by  the  wage-earners.  This  is  illustrated  by 
the  case  of  the  Anthracite  Coal  Strike  in  1902,  when  Mr. 
John  Mitchell  and  the  other  labour  leaders  very  clearly 
recognised  the  force  of  public  opinion  in  favour  of  the 
acceptance  of  the  award  of  the  strike  commission.  It 
is  probably  not  an  overstatement  to  say  that  they  felt 
compelled  to  accept  it. 

We  have  remedies  provided  also,  imperfect  though 
they  may  be,  in  the  case  of  employees  of  certain  public 
utilities,  especially  those  who  hold  peculiarly  respon- 
sible positions,  such  as  the  locomotive  engineers.  They 
may  be  restrained  by  injunction,  and,  apart  from  in- 
junction, they  may  expose  themselves  to  penalties  if 
they  abandon  their  employment  in  such  a  way  as  to 
incur  risk  of  destruction  of  life  and  property.  The  in- 
junction, then,  furnishes  at  least  a  partial  remedy. 

We  observe  also  in  various  decisions  of  courts  an  in- 
clination to  hold  the  funds  of  trade  unions  liable  for 
damages  in  certain  cases  and  even  to  extend  this  lia- 
bility to  the  individual  members  of  labour  unions.1  The 
most  noteworthy  cases,  perhaps,  in  this  country  are 
those  connected  with  the  boycott;  but  liability  could 
be  extended  for  breach  of  contract. 

It  is  not  proposed  now  and  here  to  discuss  the  de- 
sirability of  these  various  measures  to  secure  the  en- 
forceability of  labour  contracts.  It  is  simply  intended 
to  call  attention  to  the  fact  that  various  remedies  are 
possible,  and  that  from  the  point  of  view  of  progressive 
measures  it  is  desirable  to  provide  more  effectually  than 
at  present  for  the  enforceability  of  labour  contracts. 
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We  conclude,  then,  that  this  element  of  enforceability 
by  public  authority  is  applicable  to  labour  contracts 
as  to  others. 

While  our  definition  would  include  all  the  elements 
of  contract,  it  may  be  well  to  elaborate  it  somewhat 
further  in  order  to  direct  attention  to  points  of  vital 
significance. 

Holland  gives  this  definition  of  contract  in  the  widest 
seDse,  "A  concurrence  of  two  or  more  wills  in  producing 
a  modification  of  the  rights  of  the  parties  concerned."  2 
This  would  include  the  assignment  of  property,  like 
the  purchase  of  a  watch.  I  make  payment  then  and 
there.  In  a  case  like  this  the  force  of  the  contract  gives 
rise  to  what  we  call  in  jurisprudence  "rights  in  rem" — 
rights  in  things,  and  the  force  of  contract  is  instanta- 
neously spent.  But  an  agreement  to  buy  in  the  future 
and  to  make  a  payment  in  the  future,  gives  rise  to 
"rights  in  personam."  As  a  matter  of  fact,  contract 
usually  relates  to  the  future  rather  than  to  the  present. 
There  are  those  who  restrict  contract  to  an  agreement 
with  respect  to  the  future  and  not  to  those  agreements 
which  are  instantaneously  fulfilled.  For  example,  Wool- 
sey  says,3  "A  contract  is  a  transaction  in  which  at  least 
two  persons,  or  parties,  acting  freely,  give  to  one  another 
rights  and  impose  on  one  another  obligations  which 
relate  wholly  or  partly  to  some  performance  in  the  fu- 
ture." But  the  present  author  agrees  with  Holland 
rather  than  with  Woolsey  as  to  the  nature  of  contract. 
Those  which  relate  to  the  future,  however,  are  the 
main  class  of  contracts.  Other  writers  bring  forward 
more  or  less  clearly  the  idea  of  futurity.    Savigny,  as 
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quoted  by  Holland,  says,  "The  union  of  several  in  an 
accordant  expression  of  will." 

Holland  gives  an  analysis  of  contract  which  is  es- 
pecially excellent,  and  it  is  reproduced  with  an  impor- 
tant modification  at  one  point.  He  says  that  the  "con- 
stituent elements  of  a  contract  are,  (1)  several  parties; 
(2)  a  two-sided  act  by  which  they  express  their  agree- 
ment; (3)  a  matter  agreed  upon  which  is  both  possible 
and  legal;  (4)  is  of  a  nature  to  produce  a  legally  bind- 
ing result;  (5)  and  such  a  result  as  affects  the  relations 
of  the  parties  one  to  another;  also  (6)  very  generally 
either  a  solemn  form  or  some  fact  which  affords  a  mo- 
tive for  the  agreement."  * 

It  may  be  well  at  this  point  to  call  attention  to  the 
difference  between  our  inquiries  and  those  of  a  law 
textbook.  The  law  enters  fully  into  private  aspects 
from  the  standpoint  of  litigation;  for  example,  when  a 
contract  is  formed  there  must  be  a  proposal  by  a  pro- 
misor and  this  must  be  accepted  by  a  promisee.  The 
law  has  a  great  deal  to  say  on  these  two  points — how 
long  the  offer  holds  and  when  an  acceptance  completes 
the  contract.  It  is  surprising  to  find  how  many  points 
of  difference  there  may  be.  I  offer  you  my  house  for 
$5,000.  You  accept  then  and  there,  and  it  is  sold.  But 
suppose  you  come  to  me  one  year  afterwards,  and  I  say, 
"No,  I  cannot  accept  it  now."  Does  the  offer  hold  good 
five  minutes,  or  one  minute?  Take  the  case  of  an  auc- 
tion. How  long  does  the  offer  hold  and  when  is  the  con- 
tract completed?  It  is  completed  when  the  hammer  falls 
and  not  before.  Suppose  I  make  the  offer  by  post,  and 
I  say  "awaiting  your  answer  by  return  mail."    Think 
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of  all  the  contingencies  which  could  occur  and  which 
would  have  to  be  discussed  in  the  law  court.  Suppose 
death  comes  to  me  before  the  answer  is  received,  and 
the  offer  is  accepted.  Are  my  heirs  held  by  that  accept- 
ance? Suppose  the  letter  is  delayed  by  the  carelessness 
of  a  third  person  and  the  answer  comes  by  return  mail, 
but  much  later  than  I  expected.  Am  I  bound  in  the 
matter?  Or  suppose  the  postman  delivers  it  at  the 
wrong  house.  Does  the  offer  still  hold?  To  show  all 
the  investigation  and  inquiry  which  may  arise  under 
this  head,  it  may  be  mentioned  that  there  are  three  dif- 
ferent theories  of  German  writers  about  the  accept- 
ance and  also  about  the  revocation  of  an  acceptance  or 
offer.  (Holland,  p.  266).  One  is  called  the  declaration 
theory  (Aeusserungstheorie) — "it  is  enough  if  the  ac- 
ceptance is  posted";  another  is  the  receiving  theory 
Empfangstheorie) — acceptance  must  reach  the  offerer; 
and  the  third  is  the  recognition  theory  (Vernehmungs- 
theorie) — acceptance  must  actually  come  to  the  knowl- 
edge of  the  offerer.  According  to  the  English  courts, 
says  Holland,  we  have  the  following  conclusion:  "An 
offer  is  irrevocable  after  it  has  been  accepted.  Accept- 
ance must  be  no  merely  mental  act,  but  a  communica- 
tion to  the  proposer,  which  may,  however,  be  sufficiently 
made  by  posting  a  letter  containing  it,  although  this 
letter  may  be  delayed,  or  even  fail  altogether  to  reach 
its  destination.  A  revocation  of  an  offer  dispatched 
before,  but  reaching  the  acceptor  after,  the  posting  of 
the  acceptance  comes  too  late.  A  revocation  of  an  ac- 
ceptance posted  after,  but  reaching  the  proposer  simul- 
taneously with  the  acceptance,  probably  prevents  the 


CONTRACT  DEFINED  AND  DESCRIBED  567 

formation  of  the  contract."  (Holland,  p.  267).  A 
great  many  interesting  questions  arise  at  this  point. 
While  we  want  the  law  to  be  as  clear  and  explicit  as  pos- 
sible, whether  we  are  governed  by  one  theory  or  the 
other,  makes  but  little  if  any  difference  in  the  distribu- 
tion of  wealth.  We  see,  therefore,  that  a  great  deal 
comes  into  a  law  court,  relating  to  private  litigation 
which  we  put  aside  because  it  is  irrelevant  to  our  special 
purposes. 

Now  let  us  examine  more  closely  some  of  the  constit- 
uent elements  of  a  contract,  as  stated  by  Holland. 

I.5  There  must  be  two  or  more  persons  or  parties  for, 
as  is  well  pointed  out  by  Anson,  the  idea  of  plurality 
is  essential  to  agreement.6  One  of  the  parties  is  the 
promisor  and  the  other  the  promisee,  under  the  Roman 
law  debtor  and  creditor  (these  terms  now  have  generally 
a  more  restricted  meaning).  There  are  three  classes  of 
persons,  according  to  the  common  law,  who  are  under 
disabilities  with  respect  to  contracts,  namely,  infants, 
married  women,  and  lunatics.  But  it  should  be  ob- 
served that  particularly  in  the  United  States  statutes 
have  removed  many  of  the  disabilities  of  married  women 
in  the  matter  of  contract. 

II.  There  must  be  "a  two-sided  act,  expressive  of 
agreement."  There  must  be  an  offer  and  an  accept- 
ance. The  offer  and  acceptance  may  be  by  an  agent. 
But  with  all  this  we  are  not  specially  concerned. 

The  matter  of  oneness  or  unity  of  wills  between  the 
contracting  parties  is  posited  in  the  large  majority  of 
definitions.  Sidgwick  in  his  definition  7  brings  out  the 
point  so  strongly  that  his  definition  itself  seems  to  con- 
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tain  a  covert  plea  for  a  theory,  namely,  "a  coincidence 
of  free  choices."  He  does  not,  however,  give  this  as  a 
formal  definition.  He  means  that  there  must  be  an 
agreement,  a  oneness  of  will.  Savigny,  in  his  analysis 
of  contract,  says  that  it  must  presuppose  an  agreement, 
a  oneness  of  will.  Holland  advocates  the  "objective 
theory"  and  speaks  of  "the  will  as  voluntarily  mani- 
fested." And  this  seems  to  the  author  to  be  correct, 
because  an  intention  not  to  keep  an  engagement  does 
not  free  one  from  the  engagement.  I  may  make  an 
agreement,  and  my  will  may  not  be  at  one  with  the  will 
of  the  person  with  whom  the  agreement  is  made,  but 
that  does  not  release  me.  A  contract  merely  assumes 
a  manifestation  of  will  as  that  would  be  interpreted  by 
a  reasonable  man,  or  a  judge  and  jury.8  This  voluntary 
manifestation  of  will  implies  an  absence  of  force.  An 
agreement  made  under  threats  to  destroy  a  man's  house 
would  not  be  a  contract.  A  bargain  with  a  drowning 
man  to  save  his  life  for  a  million  dollars  would  not  be 
a  valid  contract. 

It  is  clear  that  the  will  of  one  party  must  not  be  in- 
fluenced by  fraud,  misrepresentation,  etc.,  neither 
must  there  be  undue  influence,  as  between  attorney  and 
client,  guardian  and  ward,  or  parent  and  child.  A  con- 
tract between  attorney  and  client  might  be  declared 
null  and  void,  because  the  position  of  the  attorney  is  one 
of  trust,  and  he  must  be  governed  by  the  interest  of  his 
client.  The  same  would  be  true  between  parent  and 
child,  if  one  of  the  two  is  in  a  dependent  condition,  etc.9 

The  possibility  of  development  along  this  line  is  great. 
Shall  we  take  into  account  the  pressure  of  hunger?    Do 
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the  needs  of  the  wage-earners  enter  into  account,  the 
pressure  under  which  they  may  be  placed?  For  example, 
we  have  what  is  called  the  ironclad  contract  which 
workingmen  are  obliged  to  sign,  pledging  themselves 
not  to  join  any  labour  organisation  under  certain  pen- 
alties. Does  such  an  agreement  have  force?  Is  it  vol- 
untary and  an  expression  of  free  will?  Shall  the  court 
take  into  account  the  pressure  of  need?  The  decision 
vrill  depend  upon  the  economic  philosophy  of  the  courts. 
There  is  no  way  to  determine  by  any  absolute  criterion. 

III.  The  matter  agreed  upon  must  be  both  possible 
and  legal,  and  to  what  Holland  says  the  present  author 
adds,  not  contrary  to  the  public  policy.  An  agreement 
to  sail  away  to  the  moon  is  not  a  contract,  nor  is  an 
agreement  to  make  a  man  a  prince.10  But  suppose  a 
matter  becomes  impossible  that  was  once  possible. 
Probably  a  man  would  be  held  for  damages,  and  would 
have  to  make  the  contract  good  by  indemnity  although 
this  is  a  matter  of  controversy. 

The  matter  agreed  upon  must  be  legal.  Agreement 
cannot  make  an  illegal  thing  legal.  This  must  be  clearly 
understood;  otherwise  the  law  would  have  no  force.  In 
fact,  an  attempt  to  secure  benefits  by  such  an  agree- 
ment is  apt  to  become  a  conspiracy  and  so  one  kind  of 
crime.  We  have  a  great  development  of  conspiracy 
through  judicial  decisions  in  the  United  States  in  the 
treatment  of  relations  of  labour  and  capital.  Agree- 
ments to  do  things  which  are  held  to  be  illegal,  immoral 
acts,  are  not  binding  contracts.  According  to  Moham- 
medan law,  an  agreement  for  the  sale  of  pork  and  wine 
is  not  a  contract.    In  England  marriage  brokerage,  an 
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agreement  to  find  husbands  or  wives,  would  not  be  a 
valid  contract.  An  assignment  of  the  salary  of  a  public 
officer  is  not  generally  valid.  It  is  held  not  to  be  valid 
because  it  is  a  contract  against  public  policy. 

Holland  rejects  "public  policy"  as  an  "unruly  steed", 
and  he  quotes  a  decision  of  the  Master  of  the  Rolls 
of  the  English  court,  to  the  effect  that  men  should  have 
the  utmost  liberty  of  contracting  and  that  they  should 
be  held  to  their  contracts.  In  his  opinion  this  is  true 
public  policy.  While  no  one  would  wish  to  dissent  from 
the  general  proposition  that  men  should  be  held  to  their 
agreements,  Holland  goes  too  far  and  indeed  the  present 
author  does  not  hesitate  to  say,  altogether  too  far  when 
he  rejects  public  policy  as  setting  metes  and  bounds  to 
private  contracts.  Certain  things  are  provided  for  in 
this  way  which  are  not  provided  for  by  a  statute  and 
cannot  be  provided  for  thereby,  and  it  gives  contract 
the  much  needed  element  of  flexibility.  It  was  to  give 
this  element  and  to  prevent  things  injurious  that  the 
idea  was  introduced.  It  seems  that  the  idea  that  a  con- 
tract must  not  be  contrary  to  public  policy  arose  out  of 
the  efforts  of  the  judges  to  prevent  the  admission  of 
wagers  in  the  common  law  as  legal  contracts.  In  this 
country  the  principal  class  of  decisions  under  public 
policy  relates  to  agreements  "in  restraint  of  trade  ".  In 
1898  the  author  said  of  these  decisions  that  they  had 
been  directed  against  the  workingman,  but  that  did 
not  prevent  their  being  directed  differently  in  the  future; 
and  what  has  happened  since  the  draft  of  the  present 
book  in  that  year  shows  how  true  this  is,  and  should 
lead  those  to  hesitate  who  say  that  the  courts  are  always 
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against  the  workingman.  Where  this  seems  to  be  the 
case  and  where  there  is  a  real  grievance,  it  is  often  an 
antiquated  social  philosophy  which  is  at  fault  and  not 
a  bias  against  a  class. 

Public  policy  makes  it  possible  to  reject  agreements  of 
an  immoral  character  even  if  there  is  no  statute  which 
forbids  them.  Probably  under  public  policy  would  we 
have  to  place  the  rule  that  a  man  may  not  deprive  him- 
self of  liberty  with  respect  to  contract.  In  England, 
as  the  law  has  been  interpreted  until  recently,  a  man 
could  not  agree  not  to  become  an  ironmonger,  because 
he  thereby  deprived  himself  of  his  liberty  to  contract 
with  respect  to  the  future.  A  partial  restraint,  however, 
was  binding  and  legal;  for  example,  an  agreement  not 
to  compete  within  certain  limits.  A  man  could  agree 
not  to  become  an  ironmonger  or  manufacturer  in  the 
city  of  Birmingham. 

The  law  as  stated  has,  however,  been  somewhat 
modified  by  recent  decisions,  especially  the  Maxim- 
Nordenfelt  case  in  the  House  of  Lords.  The  English 
law  respecting  agreements  not  to  compete  is  about  as 
follows.  Agreements  in  restraint  of  trade  are  legal  and 
binding  when  the  restraint  is  (1)  merely  incidental  to  the 
main  purpose  of  the  contract,  providing  this  main  pur- 
pose is  legitimate,  and  (2)  not  more  than  coextensive 
with  the  interest  to  be  protected. 

Under  this  rule  the  restraint  (agreement  not  to  com- 
pete) may  be  more  than  local,  and  may  even  be  world- 
wide. This  is  accepted  law  now  in  England,  and  it 
probably  is  in  the  United  States,  although  American 
courts  are  far  more  antagonistic  with  respect  to  any 
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agreements  in  restraint  of  trade,  the  so-called  Sherman 
law  especially  forbidding  any  agreements  which  have 
a  tendency  in  the  direction  of  monopoly. 

A  contract  not  to  marry  is  against  public  policy.  A 
wager  about  the  death  of  Napoleon  I  was  not  legal, 
because  it  gave  a  money  interest  to  some  one  in  the 
death  of  a  foreign  sovereign  and  involved  the  danger 
that  it  might  disturb  international  relations.  We  have 
the  possibility  of  immense  development  along  the  line 
of  public  policy  as  limiting  the  right  to  make  valid  con- 
tracts. In  the  constitutional  development  of  the  United 
States,  it  is  especially  important  to  hold  to  this  element 
of  flexibility,  as  it  is  only  through  this  flexibility  that 
we  can  solve  the  problems  brought  us  in  economic  de- 
velopment. 

IV.  The  agreement  must  be  of  a  nature  to  produce 
a  legally  binding  result.  For  example,  an  agreement 
to  take  a  walking  tour  or  to  go  to  a  dinner  party  is  not 
ordinarily  of  a  nature  to  produce  a  legally  binding  re- 
sult, and  consequently  is  not  recognised  by  the  state. 
Agreements  of  this  kind  could  be  entered  into  as  con- 
tracts, but  are  not  usually  held  to  be  such  because  they 
do  not  purport  to  be  entered  into  as  legal  obligations. 

V.  It  must  be  a  result  which  affects  the  relations  of 
the  parties  to  each  other.  An  agreement  among  a 
board  of  directors  of  any  institution  is  not  a  contract  be- 
cause it  does  not  affect  the  relations  of  the  parties  to 
each  other.  An  agreement  on  the  part  of  a  board  of 
regents  to  appoint  somebody  to  a  professorship  is  not 
a  contract  so  far  as  the  relation  of  the  members  of  the 
board  to  each  other  is  concerned.    The  relations  of  the 
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parties  to  each  other  must  be  affected,  in  order  that  an 
agreement  may  become  a  contract. 

VI.  There  must  be  either  some  solemn  form  or  some 
fact  which  affords  a  motive.  As  a  rule  there  must  be 
some  consideration,  but  there  is  no  inquiry  into  the  ad- 
equacy of  the  consideration.  Contracts  read ' '  for  value 
received",  but  in  recent  times  there  is  usually  no  inquiry 
into  the  adequacy  of  the  consideration,  on  which  ac- 
count this  does  not  signify  very  much.  We  can  have  a 
consideration  which  is  merely  nominal.  The  acceptance 
of  a  franchise,  even  if  really  a  very  great  special  privi- 
lege, makes  a  contract  in  the  case  of  a  company,  the  ac- 
ceptance being  the  consideration.  In  England  there 
must  be  consideration  except  in  contracts  under  seal. 
When  the  seal  is  used  consideration  is  presumed.  Now, 
however,  there  are  no  formalities  except  in  special 
cases.  In  real  estate  contracts  the  formalities  are 
more  numerous  and  serious  than  elsewhere,  even  in 
the  United  States  where  land  is  so  frequently  bought 
and  sold. 

Finally,  we  notice  the  distinction  between  contracts 
which  are  void  and  which  are  voidable,  voidable  con- 
tracts being  those  not  necessarily  void,  but  which  may 
be  made  void  by  the  proper  action. 


Notes  and  References  to  Chapter  II 

'P.  563.  See  Boycotts  and  the  Labor  Struggle.  By  Harry  W. 
Laidler,  with  an  Introduction  by  Henry  R.  Seager,  especially 
Chap.  IX.  "  Danbury  Hatters'  and  other  cases." 
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"A  contract  is  an  agreement  in  which  a  party  undertakes  to  do,  or 
not  to  do,  a  particular  thing."  Sturges  v.  Crowninshield,  4  Wheat. 
122  (1819).  This  is  simple  and  clear,  but  for  our  present  purposes 
inadequate. 

8  P.  564.  Political  Science,  Vol.  I,  p.  32. 

4  P.  565.  Holland's  Jurisprudence,  Chap.  XII,  11th  Ed. 

« P.  567.  Following  Holland. 

8  P.  567.  See  Anson,  Law  of  Contract,  2d  Am.  ed.  by  Huffcut, 
p.  2. 

7  P.  567.  Elements  of  Politics,  Chap.  VI,  "Contract,"  p.  78. 

8  P.  568.  Holland,  op.  cit.,  p.  262. 

9  P.  568.  Holland,  op.  cit,  p.  269. 

The  following  quotation  from  a  standard  American  work  is  of 
special  interest  in  this  connection. 

B.  W.  Jones  on  Law  of  Evidence: 

Sec.  13,  p.  15.  "In  the  ordinary  transactions  of  life  fairness  and 
honesty  are  presumed  and  conveyances,  sales  and  contracts  gener- 
ally are  presumed  to  have  been  made  in  good  faith  until  the  con- 
trary appears." 

Sec.  190,  p.  228.  "When  a  question  arises  between  a  trustee  and  a 
beneficiary  or  between  other  parties  who  are  in  a  fiduciary  relation 
as  to  the  good  faith  of  transactions  between  them,  a  peculiar  burden 
is  imposed  upon  the  one  in  whom  the  trust  is  reposed.  When  the 
complaining  party  proves  such  relation,  the  burden  of  proof  is  cast 
upon  the  trustee  or  other  person  holding  the  relation  of  trust  to 
show  that  the  transaction  is  fair  and  reasonable  and  that  all  proper 
information  has  been  given  the  other  party.  .  .  .  This  rule  applies, 
for  example,  to  agents,  attorneys,  clergymen,  physicians,  partners, 
trustees,  guardians  and  to  executors  and  administrators.   A  similar 
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rule  is  applied  to  the  dealing  of  a  parent  with  his  child,  when  the  cir- 
cumstances are  such  that  undue  influence  may  be  naturally  inferred, 
and  the  dealings  of  a  child  with  an  infirm  parent,  when  the  dealings 
are  such  that  the  former  assumes  a  fiduciary  relation." 

10  P.  569.  Encyclopcedia  Britannica,  9th  ed.,  Art.  "Contract." 


CHAPTER  III 

THE  ECONOMIC  SIGNIFICANCE  OP  CONTRACT,  ESPECIALLY 
WITH  RESPECT  TO   THE   DISTRIBUTION   OF  WEALTH 

Perhaps  the  first  thing  which  suggests  itself  by  way 
of  preliminary  inquiry  is  the  question,  What  is  the 
source  of  obligation  in  contract?  Woolsey  says  it  is 
the  sacredness  of  truth.  "But  wherein  consists  the 
obligation  to  keep  a  contract?"  Woolsey  asks,  and 
then  he  replies,  "Some  might  think  that  it  lay  in  the 
free  will  of  the  contracting  parties,  in  their  power  over 
themselves."  Probably  this  is  what  would  first  suggest 
itself  as  the  source  of  the  obligation  of  contract — that  it 
is  founded  upon  the  freedom  of  the  will.  "But  this, 
although  it  must  be  presupposed,  is  not  enough.  If  the 
binding  force  of  a  contract  were  to  be  ascribed  simply 
to  the  binding  force  of  a  man's  free  will  in  relation  to 
something  which  was  his,  why  might  not  the  same  will 
break  the  contract?"  You  make  an  agreement  with 
me  and  it  expresses  your  free  will,  but  tomorrow  you 
wish  to  break  that  contract,  and  that  would  also  be 
an  expression  of  your  free  will.  "We  must  then  seek 
for  a  moral  foundation  which  can  go  along  with  that 
necessity  of  contract  to  human  intercourse,  which  might 
be  a  reason  of  itself  for  enforcing  the  obligation  ex  con- 
tractu.   That  moral  foundation,"    Woolsey  says,  "is 
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the  sacredness  of  truth  and  the  necessity  of  trust  for 
all  virtues  that  look  heavenward,  or  towards  men  who 
could  have  no  fellowship  with  one  another  if  separated 
by  distrust,  but  would  be  suspicious  and  suspecting, 
hateful  and  hating  one  another.  If  the  expression  may 
be  allowed,  a  man  by  an  engagement  to  another  creates 
truth  and  can  never  rightly  create  a  lie  in  his  mind. 
Truth  and  trust  are  the  props  without  which  'the  pil- 
lared firmament  is  rottenness  and  earth's  base  built  on 
stubble.'"1 

What  shall  we  say  about  this?  We  may  say,  first  of 
all,  that  in  general  the  state  does  not  concern  itself  par- 
ticularly about  truth.  Why  then  should  it  in  this  case? 
What  are  called  nuda  pacta,  that  is,  friendly  prom- 
ises and  agreements,  are  generally  not  enforced  by  the 
state.  Woolsey  says  of  nuda  pacta  "as  mere  kindness 
or  some  other  moral  sentiment  dictated  the  promise,  so 
a  change  of  feeling  or  some  new  relations  towards  the 
promisee  may  lead  him  (i.  e.  the  promisor)  to  recall  it."  2 
But  if  it  is  truth  itself  with  which  the  state  is  concerned, 
why  does  it  enforce  the  economic  contracts  and  not 
enforce  the  nuda  pacta?  I  promise  to  lend  you  five 
dollars,  but  tomorrow  I  change  my  mind.  Why  should 
not  that  promise  be  enforced,  if  it  is  truth  with  which 
the  state  is  concerned?  It  is  not  truth  itself  with  which 
the  state  is  concerned.  Woolsey  also  says,  that  immoral 
contracts  and  certain  other  kinds  of  contracts  should 
not  be  binding.  If  this  is  so,  then  there  is  something 
else  which  ranks  higher  than  truth.  But  there  are  some 
instances  in  which  the  state  does  concern  itself  especially 
with  truth.    We  may  say  that  this  is  so  in  the  case  of 
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perjury.  Shall  we  put  breaking  a  contract  in  the  same 
class  with  perjury?  Certainly  not.  Or  shall  we  say 
that  broken  contractual  promises  especially  promote 
falsehood  and  so  create  distrust,  lies,  etc.?  Scarcely. 
So  we  must  make  an  exception  here,  and  we  cannot 
therefore  wholly  grant  the  adequacy  of  the  argument. 
The  truth  is,  that  the  rights  of  contract,  like  others, 
are  acquired  rights,  rights  acquired  in  society,  which 
proceed  from  and  are  developed  through  the  state  and 
the  ground  is  human  welfare.  In  the  same  paragraph 
Woolsey  shows  the  importance  of  contract  to  society. 
"Take  the  case,"  he  says,  "of  a  man  who  makes  prep- 
arations or  plans  for  putting  up  a  building  according 
to  my  contract  with  him.  I  induce  him  to  give  me 
his  labour  or  his  product  and  deprive  him  of  what  is  his 
without  return,  if  I  do  not  keep  my  contract.  Contract," 
says  Woolsey,  "unites  the  present  and  the  future — is  the 
principal  motive  to  labour,  and  the  source  of  union 
among  men."  "Without  it  division  of  labour  would  to 
a  great  extent  be  paralysed."3  It  not  only  unites  the 
present  and  the  future,  but  the  past,  the  present,  and 
the  future.  The  continuity  of  our  economic  life  de- 
mands security  and  stability.  We  have  only  to  think 
of  what  contract  relations  are  to  realise  this — barter, 
sale,  credit,  letting,  loans,  services,  deposits,  domestic 
services,  agency,  partnership,  professional  services. 
Under  the  Roman  law,  however,  the  exercise  of  certain 
professions  was  thought  by  the  Romans  to  be  of  too 
liberal  a  nature  to  be  capable  of  leading  to  a  compensa- 
tion in  money  recoverable  by  judicial  process.  Advo- 
cates, teachers  of  law  or  grammar,  philosophers,  sur- 
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veyors,  and  others  were  accordingly  incapable  of  suing 
for  their  fees.  A  similar  disability  attaches  to  barristers 
under  English  law  to  this  day,  and  attached  till  a  few 
years  since  to  physicians  also.4  These  services  were  not 
put  under  the  head  of  contracts.  This  point  of  view 
seems  very  strange  to  the  American  lawyer  of  to-day. 

But  we  have  not  only  expressed  contract,  but  implied 
contract.  We  have  implied  contract  in  the  case  of  rail- 
way service,  as  when  one  buys  a  ticket. 

We  see  then  the  vast  economic  significance  of  contract. 
Our  economic  relations  are  based  largely  on  contract 
and  in  its  absence  might  would  prevail.  It  is  very 
largely  through  contract  that  our  wealth  is  accumulated 
and  our  share  of  the  national  dividend  comes  to  us.  But 
we  must  be  on  our  guard  here.  Many  relations,  as  we 
have  already  said,  parentage,  home,  education,  gifts 
and  inheritances,  church,  and  other  relations,  lie  outside 
of  contract  in  the  main;  yet  they  may  have  their  eco- 
nomic side  also.  Contract  does  not  exhaust  economic 
relations.  The  state  itself  is  the  source  of  contract,  not  the 
result.5 

Contract  tends  to  preserve  advantages  once  secured, 
because  the  inequalities  or  disadvantages  under  which 
one  party  may  labour  will  express  themselves  in  con- 
tract. And  as  contract  tends  to  preserve  advantages 
secured,  so  it  continues  disadvantages — contract  tends 
to  keep  the  existing  condition  of  things,  or  to  allow  ex- 
isting currents  to  flow  on.  The  greater  the  force  of  free 
and  unregulated  contract,  the  greater  the  extent  to 
which  private  agreements  regulate  economic  life.  But 
when  we  say  that  the  greater  the  force  of  contract  the 
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greater  the  extent  to  which  private  agreements  regulate 
economic  life,  we  simply  say  that  a=a.  The  strong 
want  unregulated  contract;  they  are  the  economic  con- 
servatives. The  reform  forces  must  advocate  regula- 
tion of  contract.  But  so  educating  and  strengthening 
the  weaker  as  to  limit  the  required  regulation  of  con- 
tract is  also  a  desirable  thing  and,  so  far  as  it  is  possible, 
the  best  thing,  and  of  this  the  reformer  must  not  lose 
sight. 

But  we  must  now  again  call  attention  to  points  con- 
sidered elsewhere.  In  the  United  States  contract  is  of 
special  significance  because  the  States  may  not  alter 
contracts.  The  States  may  prescribe  conditions  under 
which  contracts  may  be  formed,  but  they  may  not 
change  the  contracts  once  validly  formed.  The  tend- 
ency of  the  courts,  as  already  mentioned,  is  to  reduce 
very  greatly  the  real  significance  of  the  constitutional 
provisions  of  the  State  wherever  they  prescribe  condi- 
tions under  which  contracts  may  be  formed.  Especially 
was  this  evident  in  the  decision  in  the  Broadway  Street 
Railway  case  decided  by  the  New  York  Court  of  Appeals 
to  which  reference  has  already  been  made.6 

Moreover  in  the  United  States,  according  to  the  de- 
cision of  the  Dartmouth  College  case,  advantages  once 
secured  by  a  private  corporation  can  never  suffer  dimi- 
nution; but  as  already  stated  and  as  is  proved  by  cita- 
tions given  in  Appendix  IV  (pp.  884r-886)  this  has  been 
so  modified  by  more  recent  decisions  and  newer  constitu- 
tional provisions  that  many  jurists  feel  that  now  it  has 
little  significance.7  The  case  of  the  tax  exemption  of 
the  Baltimore  and  Ohio  Railway  in  Maryland  has 
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already  been  mentioned.  The  State  having  given  it 
perpetual  exemption  from  taxation  it  was  decided  that 
this  advantage  must  stand.  This  gives  artificial  persons 
a  privileged  position  which  natural  persons  do  not  enjoy.8 
The  very  act  whereby  private  corporations  come  into 
existence  partakes  of  the  nature  of  a  contract  and  unless 
I  the  right  to  do  so  is  reserved  it  cannot  be  altered  against 
the  will  of  the  corporation.  While  the  right  to  alter  and 
amend  charters  of  corporations  is  now  usually  reserved 
in  State  Constitutions  (the  so-called  "Story  Proviso ")  it 
is  sometimes  difficult  to  make  the  reserved  rights  effect- 
ive.9 Natural  persons,  living  beings,  are  subject  to 
change  in  the  laws.  This  is  very  important  in  many 
ways,  especially  in  the  discussion  of  social  reform,  and 
it  would  seem  that  the  position  which  we  have  taken  in 
this  country  is  an  obstacle  to  peaceable  reform.  That 
is  the  tendency  at  any  rate.  Take  the  case  of  slavery. 
How  could  it  have  been  abolished  in  the  United  States 
without  violation  of  contract?  To  some  it  is  difficult 
to  understand  how  with  our  Constitution  the  Civil  War 
could  have  foeen  avoided  if  slavery  was  to  be  abolished, 
because  slavery  was  so  involved  in  contracts  that  it  is 
difficult  to  see  how  it  could  have  been  abolished  with- 
out carrying  with  it  something  which  would  have  been 
construed  as  a  violation  of  contract.  In  early  days  a  de- 
cision of  the  court  abolished  slavery  in  Massachusetts, 
but  the  Supreme  Court,  on  the  other  hand,  gave  the 
Dartmouth  College  decision.10 

When  slavery  was  abolished  in  Madagascar  in  1896 
by  the  French  government,  the  order  of  September  26th 
to  this  effect  stipulated: 
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"Article  1.  All  the  inhabitants  of  Madagascar  are  free. 

"Article  2.  Traffic  in  human  beings  is  forbidden.  Every 
contract  of  whatever  form  it  may  be,  written  or  verbal, 
stipulating  the  sale  of  human  beings,  is  null  and  its  authors 
will  be  punished  by  a  fine  of  500  to  2,000  francs  and  by  im- 
prisonment for  from  two  months  to  two  years.  In  case  of 
second  offence,  these  penalties  will  be  tripled.  They  will  be 
applicable  likewise  to  the  public  official  convicted  of  having 
registered  the  contract  or  of  having  given  his  cooperation 
to  facilitate  its  execution.  .  .  .  "11 

So  we  see  it  was  necessary  to  violate  contracts  in 
order  to  do  away  with  slavery.  And  peonage  in  the 
South  takes  the  form  of  contract,  as  does  modern  sla- 
very generally.  This  is  clearly  shown  by  Mr.  Henry 
W.  Nevinson  in  his  book,  Modern  Slavery.  In  speak- 
ing of  slavery  in  the  Portuguese  province  of  Angola  in 
West  Central  Africa,  he  shows  that  while  men  are 
bought  and  sold  as  slaves,  it  is  done  in  the  form  of  con- 
tract.   He  uses  these  words: 

"Legally  the  system  is  quite  simple  and  looks  innocent 
enough.  Legally  it  is  laid  down  that  a  native  and  a  would-be 
employer  come  before  a  magistrate  or  other  representative 
of  the  Curator  General  of  Angola  and  enter  into  a  free  and 
voluntary  contract  for  so  much  work  in  return  for  so  much 
pay.  By  the  wording  of  the  contract  the  native  declares 
'that  he  has  come  of  his  own  free  will  to  contract  for  his  serv- 
ices and  according  to  the  forms  required  by  the  law  of  April 
29,  1875,  the  general  regulation  of  November  21,  1878,  and 
the  special  clauses  relating  to  this  province. ' " 

He  signs  and  the  benevolent  law  is  satisfied.  And 
then  Mr.  Nevinson  adds: 

"If  he  runs  away  he  will  be  beaten,  and  if  he  could  escape 
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to  his  home  ...  he  would  probably  be  killed,  and  almost 
certainly  be  sold  again.  In  what  sense  does  such  a  man  enter 
into  a  free  contract  for  his  labour?  In  what  sense,  except 
according  to  law,  does  his  position  differ  from  a  slave?  And 
the  law  does  not  count;  it  is  only  life  that  counts.  .  .  . 

"The  difference  between  the  'contract  labour'  of  Angola, 
and  the  old-fashioned  slavery  of  our  grandfathers'  time  is 
only  a  difference  of  legal  terms.  In  life  there  is  no  difference 
at  all.  The  men  and  women  whom  I  have  described  as  I 
saw  them  have  all  been  bought  from  their  enemies,  their 
chiefs,  or  their  parents;  they  have  either  been  bought  them- 
selves or  were  the  children  of  people  who  had  been  bought. 
The  legal  contract,  if  it  had  been  made  at  all,  had  not  been 
observed,  either  in  its  terms  or  its  renewal.  The  so-called  pay 
by  the  plantation  tokens  is  not  pay  at  all,  but  a  form  of  the 
'truck'  system  at  its  very  worst."12 

Professor  Paul  S.  Reinsch  confirms  this  in  the  follow- 
ing statement: 

"To-day  the  slave  trade  is  carried  on  covertly  under  the 
name  of  contract  labour,  even  by  Europeans  in  their  own 
colonies,  especially  in  the  Congo  Free  State,  and  in  the 
Portuguese  possessions."13 
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the  game,  although  the  text  writers  and  the  decisions  are  almost  en- 
tirely silent  on  the  subject."    S.  P.  0. 
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"The  New  York  courts,  which  have  not  been  illiberal  with  legis- 
lation regulating  corporations,  have  held  that  if  any  doubt  arises 
about  interpreting  a  franchise,  it  is  'to  be  construed  in  the  interests 
of  the  public';  Trustees  of  Southampton  v.  Jessup,  162  N.  Y.  122 
(1900);  and  'grants  to  a  private  corporation  are  to  be  construed 
strictly  so  as  to  prevent  rights  from  being  taken  from  the  public,  or 
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call  it  a  tendency — toward  more  liberal  construction,  although 
strict  construction  has  been  the  rule  always  in  interpreting  special 
grants."    S.P.O. 
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8  P.  581.  In  1878  the  State  of  Maryland  made  a  bargain  with 
the  Baltimore  and  Ohio  Railroad  Company,  which  modified  its 
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9  P.  581.  This  constitutional  provision  was  suggested  by  Mr. 
Justice  Joseph  Story  and  was  very  generally  adopted  by  the  States, 
which  had  been  alarmed  by  the  Dartmouth  College  decision,  hence 
the  name.  Mr.  Justice  Story  himself  wrote  the  Dartmouth  College 
decision. 
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view  he  does  not  wish  to  be  dogmatic.  We  know  what  did  happen. 
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remembers  an  observation  which  he  heard  the  late  Mr.  Justice 
Brewer  of  the  United  States  Supreme  Court  make  to  the  effect  that 
he  had  great  confidence  in  the  ingenuity  of  lawyers  to  find  a  way 
out  of  very  serious  difficulties,  which  might  at  times  seem  insur- 
mountable. 

11  P.  582.  United  States  Consular  Reports,  Vol.  LIII,  p.  281. 

12  P.  583.  Modern  Slavery  (London  and  New  York,  1906),  pp. 
27-28, 30, 37-38  et  passim. 

13  P.  583.  Colonial  Administration,  p.  64. 


CHAPTER  IV 

CONTRACT  AND  INDIVIDUALISM,  LIMITED  AND  UNLIMITED 

We  take  up  first  what  we  will  call  individualism, 
limited.    Herbert  Spencer  and  the  late  Professor  W.  G. 

^  Sumner  of  Yale  may  be  mentioned  as  typical  advocates 
of  limited  individualism.  The  moderate  theory  of  lim- 
ited individualism  is  stated  by  Sidgwick  in  his  Elements 
of  Politics  (Chap.  VI).  We  may  say  as  a  general  rule 
also  that  this  limited  individualism  is  the  theory  of  our 
courts,  although  very  frequently  it  is  stated  in  a  tone 

,  which  could  scarcely  be  called  moderate;  far  less  so 
indeed  than  we  find  it  in  Sidgwick. 

As  stated  by  Sidgwick,  there  are  in  the  civil  order  of 
society,  according  to  the  individualistic  ideal,  two  chief 
elements,  a  negative  and  a  positive.  The  negative  ele- 
ment means  the  protection  of  life  and  property.  The 
positive  element  means  the  enforcement  of  contract.  It 
is  strange  enough  that  in  economic  discussions  quite  gen- 
erally we  see  simply  the  negative  element  stated  as  the 
doctrine  which  gives  us  the  essential  function  of  the 
state.  We  have  all  heard  that  the  function  of  the  state 
is  to  protect  life  and  property,  but  even  when  we  reduce 
the  state  to  the  individualistic  ideal  we  must  have  the 
positive  element  in  the  enforcement  of  contract.  All 
states  do  that  in  some  way.    It  is  just  as  much  a  part 
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of  the  individualistic  ideal  that  contract  should  be  en- 
forced as  that  life  and  property  should  be  protected. 

But  we  ought  to  ask  what  the  negative  element  means. 
What  do  we  mean  by  protection  to  life  and  property? 
If  we  take  a  broad  view  of  this,  then  our  doctrine  en- 
larges into  what  is  often  called  socialism.  If  we  hold 
that  it  means  the  protection  of  the  capacities  residing 
in  the  natural  person,  or  the  potentialities  of  property; 
if  we  think  that  it  means  protection  of  the  strength  and 
capacities  of  the  young  and  provision  of  opportunities 
for  the  development  of  the  powers  of  all  the  people; 
then  we  have  already  established  large  functions  for  the 
state.  Or  suppose  it  means  the  protection  of  health — 
and  without  this  life  certainly  loses  a  large  portion  of 
its  value  for  most  people.  But  usually  when  the  doc- 
trine of  individualism  is  stated  it  means  protection  to 
life  and  property  in  a  very  narrow  sense  of  the  term.  It 
means  protection  of  life  against  the  attacks  of  the  man 
armed  with  a  club  or  gun  who  wants  to  injure  some  one. 
It  means  the  protection  of  property,  not  so  much  against 
those  who  would  seize  it  by  the  subtle  processes  of  the 
law  as  against  those  who  would  put  their  hands  in 
your  pocket  and  take  out  your  property  by  downright 
physical  force.  Those  who  present  individualism  as  an 
ideal  do  not  attempt  to  protect  the  potentialities  of 
property,  nor  do  they  attempt  to  protect  property 
against  all  the  subtle  chicanery  of  modern  times.1 

Now  the  positive  element,  the  enforcement  of  con- 
tract, is  a  principle  of  combination.  It  makes  society 
out  of  atoms.  We  must  be  able  to  count  on  the  fulfil- 
ment of  agreements.   With  contract  we  may  have  "  the 
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most  elaborate  social  organisation";  "at  least,"  Pro- 
fessor Sidgwick  goes  on  to  say,  "in  a  society  of  such 
human  beings  as  the  individualistic  theory  contem- 
plates,— gifted  with  reason  and  governed  by  enlight- 
ened self-interest." 

The  theory  is  that  we  have  a  coincidence  of  free 
choices.  We  have  to  do  with  sane  persons,  adult  and 
mature,  with  ordinary  men  and  women,  and  the  theory 
is  that  these  can  best  promote  their  own  interests. 
This  is  Adam  Smith's  theory  in  the  main,  that  third 
parties  do  not  know  what  I  want  so  well  as  I  do  when  I 
am  bargaining  with  some  one  else.  This  is  shown  in  an 
address  by  Lord  Bramwell.2  Lord  Bramwell  states  the 
theory  in  this  way,  "Trust  to  each  man  knowing  his 
own  interest  better,  and  pursuing  it  more  successfully 
than  the  law  can  do  it  for  him." 

The  individualistic  ideal  then  includes  these  ordinary 
elements,  mature  reason,  absence  of  coercion,  no  vio- 
lation of  law  or  cognisable  injury,  no  illegal  coercion. 
But  what  do  we  mean  by  coercion?  Sidgwick  says 
that  coercion  must  be  limited  and  strictly  construed 
according  to  individualistic  ideals.  Declarations  of 
intentions  in  themselves  innocent  should  scarcely,  ac- 
cording to  Sidgwick,  invalidate  agreement;  pressure 
ought  to  be  strictly  construed. 

Suppose  A  gains  by  the  distress  of  B,  but  has  not 
produced  the  distress  of  B.  He  takes  advantage  of  it. 
Then  according  to  the  individualistic  ideal,  provided 
A  is  not  bound  to  help  B,  any  interference  to  compel 
him  to  make  a  contract  more  favourable  than  he  would 
otherwise  make  is  "socialistic".3    It  may  be  expedient, 
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but  cannot  be  defended  on  the  ground  that  B  is  "not 
really  free  ".  But  must  A  disclose  material  facts  to  B?4 
According  to  this  theory  of  contract,  as  interpreted  by 
Sidgwick,  A  is  not  obliged  to  disclose  material  facts  to 
B,  if  the  knowledge  was  open  to  B.  According  to  in- 
dividualism, A  should  have  the  benefit  of  his  knowledge. 

The  English  law,  however,  makes  some  specific 
exceptions  to  the  general  rule  of  individualism,  because 
in  some  kinds  of  exchanges  B  is  at  a  marked  disadvan- 
tage. Indeed,  the  English  law  makes  three  exceptions 
to  the  general  rule,  namely: 

I.    Contracts  of  marine  and  fire  insurance. 

II.   Contracts  for  sale  of  land. 

III.  Contracts  for  the  allotments  of  shares  in  com- 
panies; that  is,  for  the  sale  of  shares  of  corporations. 

Sidgwick  says  that  in  these  three  orders  of  contracts 
there  is  strong  ground  for  the  rule  that  even  innocent 
non-disclosure  should  invalidate  title.  We  notice  that 
an  exception  is  made  of  the  sale  of  shares  of  stock  in 
corporations.  Why?  Because  it  is  so  difficult  for  the 
ordinary  person  to  know  the  facts;  the  knowledge  is 
not  ordinarily  accessible  to  purchasers.  You  propose 
to  buy  some  shares  in  the  New  York  Central  Railway. 
Is  information  concerning  the  facts  of  the  business  open 
to  you?  Unless  the  law  compels  disclosure  of  these 
facts,  you  are  buying  in  the  dark  while  there  are  others 
who  by  the  very  necessities  of  the  case  know  more  than 
you  know  or  can  know.  But  see  how  difficult  it  is  to 
draw  the  fine  of  individualism.  It  is  just  the  extension 
of  the  line  that  is  causing  consternation  and  protest  by 
ultra-conservatives  in  the  United  States.* 
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Another  class  of  cases  forms  an  exception  to  the  rule 
that  material  facts  need  not  be  disclosed.  This  is  the 
case  of  solicitors  and  clients,  ex-guardians  and  ex-wards, 
because  these  relationships  carry  with  them  a  confiden- 
tial position  on  the  part  of  one  party  to  the  contract. 
This  is  true  even  in  the  case  of  the  ex-guardian  and  the 
ex-ward,  because  the  ward  will  naturally  have  acquired 
the  habit  of  looking  to  the  guardian  for  advice,  and  the 
ex-ward  buying  something  of  the  ex-guardian  expects 
mth  propriety  that  material  facts  will  be  disclosed. 
Sidgwick,  however,  does  not  seem  to  think  this  quite 
consistent  with  the  individualistic  ideal.  He  says,  "It 
is  hardly  consistent  with  the  fundamental  individual- 
istic assumption  that  government  may  safely  leave  a 
sane  adult  to  take  care  of  his  own  interests."  (p.  85). 

According  to  Sidgwick  also,  the  individualistic  ideal 
carries  with  it  the  right  of  collective  contract,  the  right 
of  a  body  of  men  to  contract  together.  Here  we  have 
a  critical  point  in  the  development  of  the  doctrine  of 
contract  and  here  Sidgwick  parts  company  with  the 
American  courts,  indeed  with  courts  generally.  This 
is  not  to  be  interpreted  as  meaning  that  the  courts  are 
opposed  to  collective  agreements  and  bargains  in  them- 
selves: but  that  combinations  in  carrying  out  their  pur- 
poses naturally  make  agreements  and  bargains  which 
involve  collective  interference  with  individual  contracts 
and  to  this  the  courts  are  opposed,  while  Sidgwick's 
philosophy  would  allow  it  provided  it  were  brought 
about  peaceably.  The  American  courts  favour  the 
contract  of  individual  with  individual.  They  say  that 
a  man's  freedom  is  freedom  of  person  and  protection 
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of  property,  and  that  the  clause  in  our  Constitution  pro- 
viding that  no  one  shall  be  deprived  of  liberty  means 
that  he  shall  not  be  deprived  of  the  liberty  of  contract- 
ing, which  they  claim  is  a  part  of  guaranteed  liberty. 
So  they  look  askance  upon  anything  which  seems  to 
take  from  the  individual  the  right  to  make  individual 
contracts,  and  they  are  inclined  to  hold  that  collective 
agreements  on  the  part  of  trade  unions  have  a  tendency 
to  deprive  the  individual  of  the  liberty  of  making  a 
contract.  Similarly  American  courts  look  askance  upon 
legal  regulation  of  contracts.  They  say  that  such  regu- 
ation  deprives  a  man  of  his  constitutional  liberty  to 
make  a  contract;  for  example,  they  maintain  that  a 
man  is  not  free  if  he  is  not  allowed  to  make  a  contract 
for  payment  in  kind.  "  You  take  away  thus  the  working- 
man's  liberty,"  they  say.  And  you  take  away  a  man's 
liberty  when  you  deprive  him  of  the  right  to  make  a 
contract  to  work  for  seventeen  or  thirty-six  hours  con- 
tinuously in  a  dangerous  employment.  It  was  on  this 
ground  that  the  Illinois  Supreme  Court  once  declared 
unconstitutional  the  law  restricting  the  right  of  work- 
ing women  to  work  in  sweat  shops,  because  it  was  held 
to  deprive  them  of  their  liberty.6  This  is  also  held  to  be 
so  with  regard  to  minors  sometimes.  Our  courts,  how- 
ever, have  in  this  case  been  inclined  to  take  a  differ- 
ent view,  especially  those  of  Massachusetts. 

We  find  a  reluctance  on  the  part  of  our  courts  gen- 
erally to  give  unqualified  support  to  collective  agree- 
ments. At  times  they  show  an  inclination  to  call  these 
agreements  conspiracies:  not  that  the  collective  agree- 
ments are  in  themselves  conspiracies,  but  that  they 
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often  involve  an  interference  with  the  rights  of  others 
which  is  construed  as  conspiracy. 

Most  significant  of  the  individualistic  attitude  of 
courts  is  the  fact  that  after  the  Combination  Laws  Re- 
peal Act  was  passed  in  England  in  1824,  the  English 
judges  began  a  new  development  of  the  theory  of  con- 
spiracy, and  of  its  application  to  the  efforts  of  labour 
combinations  to  raise  wages,  thus  lessening  the  freedom 
which  it  was  supposed  Parliament  had  granted.  A 
recent  work  gives  a  succinct  account  of  the  act  of  1824 
and  of  subsequent  related  acts  which  so  clearly  shows 
the  movements  back  and  forth  from  Parliament  to  the 
law  courts  that  it  is  worth  quoting  at  some  length. 

"In  1824,  however,  was  passed  the  Combination  Laws 
Repeal  Act,  which  removed  all  criminal  liability  of  combina- 
tions in  advancing  or  fixing  the  rate  of  wages  or  altering  the 
hours  or  quantity  of  work  imposed  either  by  statute  or  com- 
mon law.  The  effects  of  this  statute  would  certainly  have 
included  an  immunity  even  for  personal  violence,  threats, 
or  intimidation.  In  1825,  an  amending  and  qualifying  Act 
was  passed;  by  it,  the  combination  laws  indeed  remained 
repealed,  but  two  new  offences,  'molestation  and  obstruc- 
tion, '  were  created. 

"The  immunity  of  combinations  of  workmen  established 
by  the  1824  Act  (making  them  no  longer  liable  to  be  prose- 
cuted as  associations  acting  in  restraint  of  trade,  save  for 
meetings  to  discuss  wages  or  hours  of  work)  was  removed. 
Thus,  after  1825,  workmen  might  still  be  prosecuted  for  con- 
spiring in  combination. 

"Conspiracy  being  thus  the  only  combination  liable  to 
prosecution  after  1825,  the  attention  of  the  Courts  was 
drawn  more  closely  to  its  nature.  Convictions  for  conspiracy 
with  others  to  raise  wages  at  common  law  before  1825  are 
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rare.  But  in  1832  members  of  trade  unions  were  indicted 
for  illegal  combination  under  the  1825  Act,  merely  for  writ- 
ing to  their  employers  that  a  strike  would  take  place.  In 
1837  occurred  the  famous  trial  of  the  five  Glasgow  cotton 
spinners,  for  conspiracy,  resulting  in  their  conviction.  In 
1846,  the  officers  of  the  Journeymen  Steam  Engine,  etc., 
Friendly  Society  were  indicted  for  conspiracy.  The  indict- 
ment contained  4,914  counts,  and  resulted  in  the  conviction 
of  nine  of  the  officers.  In  1856,  Crompton,  J.,  said  that  all 
combinations  tending  directly  to  impede  and  interfere  with 
the  free  course  of  trade  were  not  only  illegal,  but  criminal. 

'In  1859,  an  Act  was  passed  defining  more  closely  the  stat- 
utory offences  of  molestation  and  obstruction  created  by  the 
Act  of  1825.  It  rendered  peaceful  persuasion  to  induce  work- 
men to  abstain  from  working,  in  order  to  raise  their  wages, 
lawful.  In  1867,  the  Court  of  Queen's  Bench,  for  the  first 
time,  distinguished  between  the  criminal  and  civil  aspects  of 
combinations  generally.  'I  am  very  far  from  saying,'  said 
Cockburn,  C.  J.,  'that  the  members  of  a  trade  union,  con- 
stituted for  the  purpose  not  to  work,  except  under  certain 
conditions,  and  to  support  one  another  in  the  event  of  being 
thrown  out  of  employment,  in  carrying  out  the  views  of  the 
majority  would  bring  themselves  within  the  criminal  law, 
but  the  rules  of  the  society  would  certainly  operate  in  re- 
straint of  trade,  and  therefore,  in  that  sense,  be  unlawful.' "  7 

Parliament  continued  to  undo  the  work  of  the  courts, 
and  labour  organisations  have  now  secured  an  immunity 
from  what  were  formerly  criminal  acts  and  have  gained  a 
general  scope  of  action,  which  many  thoughtful  persons, 
not  unfriendly  to  the  wage-earner,  regard  with  grave 
apprehension  for  the  future  of  England.  It  is  not  by 
any  means  stated,  therefore,  that  the  law  courts  have 
been  altogether  wrong  and  Parliament  altogether  right; 
but  simply  that  the  individualism  of  the  courts  as  well 
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as  their  conservatism  has  in  the  United  States  and 
elsewhere  led  them  to  take  an  attitude  of  antagonism 
first  towards  trade  unions  and  later  towards  their 
natural  incidents  and  accompaniments.  And  after  all 
it  is  idle  to  claim  that  one  is  in  favour  of  trade  unions 
and  then  to  take  an  attitude  of  antagonism  to  those 
things  which  are  essential  for  trade  unions.  If  we  have 
trade  unions  at  all,  we  must  have  an  executive  officer; 
this  officer  is  frequently  called  a  walking  delegate.  It 
is  nonsense  to  say  that  we  are  in  favour  of  trade  unions 
but  against  the  walking  delegates.  If  we  are  to  have  a 
trade  union  at  all,  we  must  have  some  restrictions  in 
regard  to  the  employment  of  outsiders,  rates  of  wages, 
etc.,  that  is,  we  must  have  some  common  action.  It 
should  be  noticed  particularly  that  here  we  have  one  of 
the  demands  for  which  there  is  a  struggle.  There  is  a 
struggle  on  the  part  of  capital  for  the  right  to  make  col- 
lective agreements;  that  is,  to  form  trusts  and  combina- 
tions. There  is  on  the  part  of  the  workingmen  a  struggle 
for  collective  agreement;  they  want  to  combine  and 
have  one  person  speak  for  them.  This  was  one  of  the 
chief  points  at  issue  in  the  great  strike  in  the  engineer- 
ing trade  in  England  in  1897.  It  was  shown  very 
clearly  in  the  position  taken  by  the  representatives  and 
spokesmen  of  the  working  class  at  that  time.  In  the 
report  of  a  meeting  of  the  Fabian  Society  the  following 
resolution,  proposed  by  Sidney  Webb  on  behalf  of  the 
Executive,  was  unanimously  adopted,  viz: 

"That  this  meeting  of  the  Fabian  Society  expresses  its 
sympathy  with  the  Amalgamated  Society  of  Engineers,  and 
the  allied  Union  in  their  present  struggle,  and  calls  the  at- 
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tention  of  the  Trade  Unions  throughout  the  kingdom  to  the 
importance  of  rallying  in  defence  of  the  invaluable  right  of 
settling  the  conditions  of  employment  by  Collective  Bar- 
gaining, now  being  called  in  question  by  the  Federated  Em- 
ployers." 8 

A  circular  issued  at  the  time  by  the  Fabian  Society 
lays  the  emphasis  upon  collective  bargaining.  It  is  said 
that 

"The  Engineers'  dispute  is  no  longer  a  sectional  question 
of  machinery  or  hours;  it  stands  revealed  as  a  gigantic  con- 
spiracy of  organized  capital  to  destroy  the  only  social  force, 
outside  parliament,  that  has  grown  up  to  restrain  and  balance 
the  enormous  power  of  money  in  unscrupulous  hands  in  our 
great  national  industries.  The  Federated  Employers  de- 
clare their  determination  to  deprive  English  workmen  of 
that  right  of  Collective  Bargaining  which  all  employers 
claim  and  exercise  as  a  matter  of  course  for  themselves."9 

The  purpose  here  is  simply  to  show  how  vital  the 
point  at  issue  seemed  to  the  friends  of  the  engineers, 
and  it  is  not  now  necessary  to  take  any  position  with 
respect  to  the  implications  of  this  quotation. 

A  case  decided  against  the  trade  unions  in  Boston 
and  against  the  Mayor  of  Boston  brings  out  the  same 
point.10  The  Mayor  had  put  into  a  contract  for  city 
work  a  provision  to  have  the  work  done  by  the  trade 
unions  under  trade  union  conditions.  An  account  of 
this  in  the  daily  press  is  as  follows: 

"Boston,  Jan.  27.  Judge  Richardson  in  the  Superior  Court 
has  handed  down  a  decision  which  is  a  blow  to  organized 
labor.  The  Mayor  had  suspended  the  contract  on  a  new 
public  building  on  the  ground  that  the  contractors  did  not 
give  the  preference  to  union  labor,  as  is  recommended  in 
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all  city  contracts.  Judge  Richardson  grants  the  injunction 
preventing  further  interferences  by  the  city  officials,  saying 
that  such  discrimination  in  the  employment  of  labor  is  not 
in  accord  with  our  ideas  of  equal  rights  and  is  hostile  to 
that  portion  of  the  constitution  of  the  United  States  that 
declares  government  to  be  instituted  for  the  common  good, 
and  not  for  the  profit,  honor,  or  private  interest  of  any  one 
man  or  class  of  men."  u 

A  letter  issued  by  the  Mayor  of  Boston  in  regard  to 
this  case  before  it  was  decided  is  included  in  the  fol- 
lowing quotation: 

"In  a  recent  issue  of  the  Labor  Leader  the  following  letter 
from  Mayor  Quincy,  of  Boston,  was  published,  which  was 
brought  forth  by  a  protest  from  the  master  builders  of 
that  town  in  regard  to  the  action  of  the  Mayor  in  not 
awarding  a  contract  to  the  lowest  bidder.  It  marks  a  clear 
understanding  of  the  reasons  underlying  trade  union  policies 
and  it  is  evidence  of  the  progress  which  the  trade  union  is 
making  in  public  esteem.   It  is  as  follows : 

"'As  you  are  doubtless  aware,  the  representatives  of  the 
trade  unions  in  this  city  have  from  its  inception  taken  an 
active  interest  in  the  project  for  building  a  municipal  bathing 
establishment  for  use  all  the  year  round.  I  stated  in  my 
annual  address  at  the  beginning  of  this  year  that,  partly 
in  recognition  of  such  interest,  a  clause  had  been  inserted 
in  the  form  of  the  contract  for  building  the  Dover  Street 
bath  house  requiring  that  the  contractor  shall  give  preference 
on  the  work  to  citizens  of  Boston  and  members  of  the  several 
trade  unions.  This  clause  was  inserted  not  only  because  it 
seemed  to  me  that  there  were  special  reasons  for  doing  it 
in  this  particular  case,  but  also  because  I  believe  in  giving 
a  trial,  at  least,  to  the  policy  which  it  indicates. 

"  'There  has  been  for  years  much  complaint  on  the  part  of 
wage-earners  against  the  operation  of  the  unrestricted  con- 
tract system  in  the  performance  of  public  work.    They  have 
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argued  that,  while  the  proposition  that  high  wages  were  in 
the  public  interest  was  generally  accepted,  the  policy  adopted 
by  municipalities — differing  widely  from  that  of  private 
individuals — of  awarding  contracts  to  the  lowest  bidder  on 
unrestricted  competitive  bids  inevitably  tended  to  reduce 
the  highest  prevailing  rates  of  wages  in  the  trades  affected. 

"  'It  is  of  great  importance  that  municipal  buildings  should 
be  so  constructed  as  to  last  for  a  long  period  of  time  with  a 
minimum  amount  of  repairs.  It  will  hardly  be  disputed  that 
public  buildmgs,  constructed  under  the  unrestricted  contract 
system,  have,  by  no  means,  been  equal  to  the  best  buildings 
erected  for  business  purposes'  by  private  individuals.  The 
annual  repair  bill  of  the  city  of  Boston  is,  as  you  are  aware, 
a  very  large  one.  In  my  opinion  it  would  not  be  as  great 
if  a  better  quality  of  building  could  have  been  secured  in 
the  erection  of  our  public  buildings. 

"  'I  have,  after  a  good  deal  of  attention  to  the  subject,  come 
to  the  conclusion  that  it  is  neither  good  business  nor  good 
public  policy  for  this  city  to  continue  to  award  its  building 
contracts  without  any  stipulation  as  to  the  character  of  the 
labor  to  be  employed.  The  contracts  for  the  largest  office 
buildings  recently  erected  in  this  city  have  been  awarded, 
not  to  the  lowest  bidders,  but  to  the  best  builders  employing 
the  best  and  most  highly  paid  labor.  While  public  bodies 
are  obliged  to  invite  open  competitive  bids — not  because 
that  is  the  best  method  of  securing  good  work  at  the  lowest 
fair  price,  but  because  it  is  the  only  way  by  which  corruption 
or  favoritism  can  be  properly  guarded  against — they  may 
yet  protect  themselves,  as  well  as  the  wage-earners,  from 
some  of  the  evils  of  the  system  by  inserting  in  contracts 
certain  provisions  as  to  rates  of  wages  to  be  paid  by  the  con- 
tractor.'" 12 

The  courts  have  been  against  the  insertion  of  a  pro- 
vision of  that  sort  by  the  city  on  the  ground  that  it 
favoured  a  class.    According  to  American  courts,  in 
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general,  contracts  which  are  collective,  if  they  are  cap- 
italistic in  character,  are  very  likely  to  be  held  to  be 
in  restraint  of  trade, — because  in  their  nature  they  are 
very  apt  to  contemplate  price  agreements,  division  of 
territory  and  regulation  of  common  action — and  al- 
though our  courts  have  perhaps  recently  been  more 
liberal  with  respect  to  collective  labour  agreements, 
there  are  numerous  cases  in  which  such  agreements 
easily  and  naturally  become  conspiracies,  for  example, 
the  case  of  boycott  agreements  and  agreements  not  to 
work  with  non-union  men.  So  we  see  that  the  ideal  of 
our  courts  is  the  individual  contract  and  not  the  col- 
lective.13 But  elsewhere  we  see  decidedly  varied  ideas. 
Some  look  askance  upon  collective  bargaining,  and 
others  believe  in  the  right  of  men  to  agree  together  and 
make  a  bargain  through  one  man.  The  question  may  be 
raised  whether  our  courts  are  not  perhaps  more  con- 
sistent in  their  individualism  than  Sidgwick.  We  can 
at  least  ask  whether  socialism  is  after  all  anything 
more  than  collective  bargaining  carried  very  far.  This 
may  be  an  extreme  position  to  take,  but  certainly  if  we 
carry  collective  bargaining  very  far  it  would  seem  to 
point  in  that  direction.  For  example,  it  does  not  always 
seem  to  be  very  difficult  to  take  the  step  from  volun- 
tary boards  of  conciliation  and  arbitration  to  compul- 
sory arbitration.  New  Zealand  has  taken  this  step 
(1894)  and  the  Arbitration  Court  penalty  is  as  much  as 
£500  from  an  employer  and  £10  from  an  employee.14 
A  further  word  is  necessary  in  this  chapter,  in  regard 
to  contract  and  individualism,  unlimited.  Unlimited 
individualism  means  a  society  organised  by  private 
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agreements  solely,  these  agreements  not  to  involve  that 
enforcement  of  constraint  of  will  found  in  true  contract. 
There  are  those  who  in  the  main  have  held  to  the  pres- 
ent order  of  society,  but  in  certain  particulars  have 
favoured  unlimited  individualism,  for  example,  with 
respect  to  the  collection  of  debts.  It  has  been  a  favourite 
thought  with  many  that  there  should  be  no  laws  making 
possible  the  collection  of  debts.  It  has  been  said  that 
if  there  were  no  such  laws  then  the  debts  would  be  debts 
of  honour. 

But  the  anarchists  go  further  still.  They  are  un- 
willing to  admit  any  constraint  of  wills  at  all.  They, 
say  that  true  individualism  is  unlimited  individualism, '- 
and  we  limit  individualism  when  we  compel  a  man  to 
keep  an  agreement  which  he  made  yesterday  or  the  day 
before.  They  do  not  admit  that  we  have  the  right  to 
make  an  exception  to  the  general  theory  of  individual- 
ism in  order  to  secure  stability  and  certainty.  They  say 
that  if  we  make  it  a  matter  of  faith  and  honour  then  we 
will  have  the  best  kind  of  a  society.  They  deny  (a) 
the  right  of  enforcement  of  agreement;  the  state,  they 
say,  represents  might  only  and  has  no  ethical  element. 
This,  by  the  way,  makes  our  scientific  anarchism  dan- 
gerous per  se.  To  them  their  cause  is  right  versus  might, 
the  might  of  government.  They  deny  (b)  the  expedi- 
ency; the  state  accomplishes  evil,  it  oppresses  by  in- 
terference. Certain  classes  of  agreements  they  believe 
would  not  be  made;  certainly  if  made,  they  would  not  be 
enforced,  namely  those  cases  whereby  inequality  of 
opportunity  is  secured — more  particularly  agreements 
for  unearned  rent  income,  capitalistic  income,  etc.    And 
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if,  even  with  the  substitution  of  possession  for  private 
property  and  voluntary  agreements  enforced  only  by 
public  opinion,  inequalities  in  opportunities  would  still 
be  brought  out  by  such  agreements,  these  they  think 
would  be  comparatively  minor  matters.15 

This  brings  us  to  "Criticism  of  the  Individualistic 
Theory  of  Contract." 


Notes  and  References  to  Chapter  IV 

1  P.  587.  But  we  now  have  a  new  kind  of  chief  executive  and  of 
legislators  who  are  trying  to  extend  logically  the  scope  of  protection 
of  person  and  property;  hence  the  hubbub! 

2  P.  588.  Before  the  British  Association  for  the  Advancement  of 
Science,  quoted  by  F.  W.  Frankland  in  an  article  on  "State  Inter- 
ference o.  Individualism"  in  the  Monthly  Review  of  New  Zealand, 
December,  1888. 

3  P.  588.  Sidgwick,  Elements  of  Politics,  p.  83. 

4  P.  589.  We  are  not  giving  the  legal  theory  as  it  exists  at  any 
precise  period  of  time  or  in  any  particular  country,  but  the  in- 
dividualistic philosophy  with  which  the  legal  theory,  of  course  more 
or  less  accurately,  coincides. 

6  P.  589.  Written  in  October,  1907. 

•  P.  591.  See  Ritchie  v.  People,  155  111.  98  (1895).  But  in  a  later 
case  [Ritchie  &  Co.  v.  Wayman,  244  111.  509  (1910)  ],  they  changed 
their  position.  In  Gillespie  v.  111.  [188  111.  176,  opinion  filed  Decem- 
ber 20,  1900],  the  court  held  unconstitutional  a  law  making  it  a 
criminal  offence  for  an  employer  to  attempt  to  prevent  his  employees 
from  joining  a  union  or  to  discharge  them  because  they  belong  to  a 
union,  as  "being  in  contravention  of  the  provisions  of  the  State  and 
federal  Constitutions  which  guarantee  that  no  persons  should  be 
deprived  of  life,  liberty,  or  property  without  due  process  of  law." 
It  also  held  that  it  was  special  legislation  in  that  it  protected  union 
men,  but  not  non-union  men.  The  court  stated  that  it  was  against 
the  Fourteenth  Amendment  of  the  United  States  Constitution  and 
against  sec.  2  of  art.  2  of  the  Bill  of  Rights  in  the  Illinois  Constitu- 
tion which  states,  "no  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law."  The  court  then  saw  in  this 
case  no  reason  to  make  an  exception  to  the  general  rule  that  the 
Constitution  gives  the  right  to  make  and  terminate  contracts. 

In  this  connection  special  mention  must  be  made  of  L.  D.  Bran- 
deis's  Brief  incorporated  in  Josephine  Goldmark's  book,  Fatigue  and 
Efficiency  (1912).  Miss  Goldmark  did  a  large  part  of  the  labour  of 
preparing  this  brief. 

7  P.  593.  See  book  entitled,  Legal  Position  of  Trade  Unions  by 
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Henry  H.  Schloesser  and  W.  Smith  Clark,  pp.  7-9.  See  also  for 
English  conditions,  book  on  Trade  Union  Law,  3rd  ed.  1913,  by 
Herman  Cohen;  especially  the  chapters  on  "The  Conspiracy  and 
Protection  of  Property  Act,  1875,"  pp.  146-172,  and  "The  Trade 
Union  Act,  1913,"  pp.  128-145. 
s  P.  595.  Fabian  News,  November,  1897. 

9  P.  595.  On  the  general  subject  see  the  monograph  by  Dr.  Mar- 
garet A.  Schaffner  on  The  Labor  Contract  from  Individual  to  Collective 
Bargaining  (Bulletin  of  the  University  of  Wisconsin,  Economics  and 
Political  Science  Series,  Vol.  II,  No.  1, 1907). 

10  P.  595.  This  case  is  not  found  in  the  Massachusetts  Supreme 
Court  Reports.   For  a  similar  case,  see  Fiske  v.  People,  188  111.  206. 

11  P.  596.  Madison  Democrat,  January  27, 1898. 

12  P.  597.  From  Unity  and  Progress,  Philadelphia,  March  31, 1897. 

13  P.  598.  To  avoid  misunderstanding  it  is  again  repeated  that 
this  does  not  mean,  of  course,  that  collective  bargaining  is  unlawful. 
It  is  not.  The  Pennsylvania  miners  bargain  collectively  for  a  stated 
period  of  time. 

14  P.  598.  This  applies  only  to  registered  and  incorporated  trade 
unions.  (Lectures  by  Honourable  W.  P.  Reeves,  formerly  General 
Agent  for  New  Zealand,  reported  in  Fabian  News,  November,  1897.) 

For  additional  information  regarding  compulsory  arbitration  in 
New  Zealand,  see  Reeves,  State  Experiments  in  Australia  and  New 
Zealand;  Broadhead,  State  Regulation  of  Labour  and  Labour  Disputes 
in  New  Zealand;  Findlay,  Labour  and  Arbitration  Act,  1909;  Clark, 
The  Labour  Movement  in  Australasia;  Parliamentary  Debates,  Vol.  77, 
79,  145;  Macgregor,  Industrial  Arbitration  in  New  Zealand;  Aves, 
Report  on  the  Wages  Boards  and  Industrial  Conciliation  and  Arbitra- 
tion Acts. 

16  P.  600.  A  friend  after  reading  the  manuscript  of  this  chapter 
wrote  the  author  as  follows: 

"  I  find  it  impossible  to  take  'philosophical  anarchism '  as  seriously 
as  your  argument  here  does.  My  imagination  of  'voluntary  or- 
ganization' refuses  to  work  after  a  certain  point."  The  treatment 
of  anarchism  in  the  book  is  given  briefly  because  it  involves  a  logical 
extension  of  the  ideas  of  limited  individualism  which  in  a  past 
generation  had  tremendous  power.  As  to  anarchism  itself,  it  can  be 
refuted,  first,  by  an  examination  of  the  nature  and  limitations  of 
voluntary  agreements,  and  second,  by  an  examination  of  the  nature 
and  limitations  of  the  idea  possession  as  distinguished  from  property. 


CHAPTER  V 

CRITICISM    OF    THE    INDIVIDUALISTIC    THEORY    OF    CON- 
TRACT AND  THE  SOCIAL  THEORY  OF  CONTRACT 

A.  Criticism  of  the  Individualistic  Theory  of  Contract. 

Legal  equality  in  contract  is  a  part  of  modern  freedom. 
But  we  have  legal  equality  in  contract  with  a  de  facto 
inequality  on  account  of  inequality  of  conditions  lying 
back  of  contracts.  It  is  at  this  point  that  we  must  take 
up  the  work  of  reform  everywhere,  but  particularly  in 
the  United  States.  In  the  absence  of  contract  we  have 
might,  it  is  true;  but  with  free  contract  unregulated  we 
have  also  a  prevalence  of  might  and  of  different  kinds 
of  might,  extra  legal,  lawless,  and  lawful  might.  We 
notice  here,  as  already  stated,  that  it  is  the  strong  and 
powerful  especially  who  are  the  advocates  of  free  con- 
tract unregulated  and  untrammelled.  Free  contract 
presupposes  equals  behind  the  contract  in  order  that  it 
may  produce  equality. 

We  observe  then  first  of  all: 

I.  Unequal  conditions  preceding  contract  as  a  basis 
of  contract.  Adam  Smith's  theory  advocated  free  con- 
tract, but  he  wrote  in  an  atmosphere  created  by  the 
dominant  theory  of  the  essential  equality  of  men.1 
While  he  may  not  have  pushed  so  far  as  some  of  his 
contemporaries  and  successors  the  theory  of  natural 
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equality,  and  while  he  did  speak  here  and  there  of  dif- 
ferences in  the  natural  aptitudes  of  men,  he  did  suppose 
that  if  we  could  remove  artificial  restraints  and  restric- 
tions upon  men  then  the  approximately  equal  natural 
powers  among  them  would  assert  themselves  and  un- 
regulated contract  would  mean  equality  and  justice. 
It  was  by  many  held  that  if  the  environment  of  the 
bricklayer  had  been  that  of  the  statesman  the  brick- 
layer would  have  been  the  statesman  and  vice  versa. 
So  when  one  considers  men  as  really  equal,  especially 
as  equal  in  powers  and  capacities,  and  looks  upon  the 
inequalities  which  we  see  about  us,  as  the  result  simply 
of  restraints  and  restrictions,  then  one  must  wish  to  re- 
move these  restrictions  and  allow  free  contract  full  play; 
although  there  are  of  course  other  aspects  of  the  ques- 
tion. Some  writers,  for  example,  appear  to  take  the 
position  that  on  account  of  the  restraints  and  restric- 
tions existing  in  the  past  we  have  inequality  in  the  ca- 
pacities and  power  of  men,  and  that  we  must  have  some 
regulation  until  we  get  back  to  natural  conditions  of 
equality.  But  we  are  unable  to  accept  the  hypothesis 
of  equality  as  a  natural  condition.  Pertinent  is  the 
statement  of  the  late  Professor  Anton  Menger  of  Vi- 
enna that  "there  is  no  greater  inequality  than  the  equal 
treatment  of  unequals."  2  This  is  clearly  seen  in  con- 
tracts. 

In  the  second  place,  we  observe: 
/    II.  Actual  legal  inequality.   Among  the  various  ways 
in  which  men  are  legally  unequal  these  may  be  men- 
tioned: they  are  unequal  first  on  account  of  an  unequal 
knowledge  of  the  law.    If  we  have  a  law  precisely  the 
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same  for  all  persons  and  some  know  the  law  much  better 
than  others,  those  who  have  the  better  knowledge  of  the 
law  have  a  position  of  legal  superiority.  We  are  not 
asking  whether  or  not  this  is  something  for  which  men 
are  to  blame.  This  fact  makes  a  great  difference  be- 
tween the  rich  and  the  poor,  and  especially  between  the 
great  private  corporation  and  the  individual,3  between 
combinations  of  capital  and  combinations  of  labour. 
It  is  shown  in  the  struggles  between  combinations  of 
capital  and  of  labour,  because  the  combinations  of  cap- 
ital have  at  their  service  continually  the  best  legal  talent 
in  the  country,  and  the  combinations  of  labour  can  by 
no  possibility  have  equal  legal  talent  at  their  service. 
They  have  not  the  same  means  and  capacity.  Most 
lawyers  would  much  rather  serve  a  corporation  than 
a  labour  organisation,  and  very  rightly,  from  the  stand- 
point of  their  own  interest.  The  result  is  that  substan- 
tially the  same  sort  of  thing  can  be  done  by  both,  but 
when  it  is  done  by  one  it  is  legal,  and  when  it  is  done  by 
the  other  it  is  illegal,  perhaps  on  account  of  the  non- 
observance  of  certain  forms;  and  this  is  because  the 
two  parties  have  unequal  knowledge  of  the  law. 

In  the  second  place  this  legal  inequality  is  seen  in  the 
unequal  protection  afforded  to  the  rich  and  the  poor  by 
the  law.  This  is  because  the  poor  have  not  the  means 
to  avail  themselves  of  the  protection  of  the  law  even  if 
they  have  an  equal  knowledge  of  the  law.  This  is  so 
much  the  case  that  it  has  been  necessary  to  organise  in- 
stitutions for  the  special  purpose  of  helping  the  poor  to 
secure  justice.  As  an  illustration  of  this  we  have  the 
Chicago  Legal  Aid  Society  and  similar  organisations  in 


606    PROPERTY  AND  THE  DISTRIBUTION  OF  WEALTH 

New  York  City,  in  Albany,  and  elsewhere.  These  have 
improved  conditions  greatly,  but  inequality  of  this  sort 
still  exists. 

Then  in  the  third  place  we  have  inequality  in  the  law 
itself.  A  fine  means  one  thing  for  a  poor  man  and  an- 
other thing  for  a  rich  man.  A  rich  man  will  pay  a  $50 
fine  and  think  little  about  it.  Very  likely  he  gives  an 
assumed  name  and  nothing  is  ever  heard  about  it.4  A 
poor  man  goes  to  jail  for  thirty  days  and  his  reputation 
is  perhaps  ruined.  Lawyers  have  already  called  atten- 
tion to  this  situation.  It  may  be  impossible  to  remedy 
it  completely,  but  the  first  thing  to  do  is  to  acquaint 
ourselves  with  the  facts. 

There  may  be  crimes  of  such  a  character  that  one 
class  of  men  will  be  peculiarly  likely  to  commit  these 
crimes  and  to  suffer  punishment,  and  there  may  be 
similar  crimes  to  which  men  of  another  class  are  pe- 
culiarly exposed.  Now  if  we  provide  a  punishment  of 
one  kind  for  crimes  of  the  first  sort,  and  an  entirely 
different  punishment  for  crimes  of  the  second  sort,  we 
have  legal  inequality  although  we  have  nominal  equal- 
ity. Boycotts  and  blacklisting  are  two  crimes  precisely 
similar  in  their  essence.  If  the  law  says  that  anyone 
guilty  of  boycotting  is  subject  to  such  and  such  pun- 
ishment it  appears  to  be  equal  whether  it  applies  to  the 
workingman  or  to  the  employer.  But  if  we  find  out 
that  it  is  the  employees  who  are  guilty  of  boycott  and 
the  employers  who  are  guilty  of  blacklisting  and  that 
the  penalty  is  ten  times  as  severe  for  boycotting  as  for 
blacklisting  then  we  have  inequality  in  the  law.  And 
such  is  the  case.    The  penalty  for  blacklisting  may  be 
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$50,  and  the  author  does  not  know  that  anyone  has 
been  fined  more.  The  president  and  the  superintendent 
of  the  New  York  and  New  Haven  railway,  several  years 
ago,  were  brought  before  the  court  for  blacklisting  and 
each  one  was  fined  $50.  About  the  same  time  a  poor 
man  found  guilty  of  boycotting  was  sent  to  prison  for 
forty-two  months. 

Take  also  the  matter  of  accidents  to  passengers  and 
to  employees.  If  we  have  a  radically  different  penalty 
in  the  law  pronounced  against  a  railway  company  for 
accidents  to  passengers  from  that  for  accidents  to  em- 
ployees we  have  an  actual  inequality,  because  for  the 
most  part  the  passengers  will  be  from  one  class  and  the 
employees  from  another  class.5  This  is  true  even  if  we 
admit,  as  we  must,  that  there  are  some  very  obvious 
grounds  for  a  certain  discrimination  between  employees 
and  passengers. 

Then  we  have,  fourth,  the  legal  inequality  which  re- 
sults from  unequal  administration  of  the  law,  or  the  way 
in  which  it  is  brought  to  bear  upon  different  classes  even 
when  the  law  itself  is  the  same.  Attention  has  been 
called  to  this  from  time  immemorial.  It  is  brought  out 
in  Shakespeare's  King  Lear,  where  we  read  the  fol- 
lowing words: 

"Through  tattered  clothes  small  vices  do  appear; 

Robes  and  furr'd  gowns  hide  all, 

Plate  sin  with  gold, 

And  the  strong  lance  of  justice  hurtless  breaks; 

Arm  it  in  rags,  a  pigmy's  straw  doth  pierce  it." 

In  the  fifth  place  we  have  the  failure  to  provide  laws 
which  the  poor  need,  because  every  law  represents  a 
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social  force,  and  the  poor  have  not  the  same  social  force 
which  will  enable  them  to  secure  law.  Thus  we  see 
frequently  how  easy  it  is  for  great  companies  to  secure 
the  laws  needed  for  their  protection,  and  how  difficult 
it  is  to  secure  the  laws  which  the  poor  need.  The  Chi- 
cago Legal  Aid  Society  has  been  trying,  as  the  former 
Chicago  Bureau  of  Justice  tried  for  years,  to  secure  laws 
needed  for  the  poor  and  it  has  made  little  progress.  But 
the  trend  at  the  present  time  is  in  the  direction  of  equal- 
ity; at  times  perhaps  toward  a  thoughtless  and  senti- 
mental inclination  to  yield  to  unwarranted  claims  of  the 
poor. 

Then  in  the  sixth  place  we  have  legal  inequality  on 
account  of  corrupt  means  of  defeating  the  ends  of  jus- 
tice which  the  powerful  classes  have  at  their  command 
to  a  greater  extent  than  the  poor.6  But  happily  few 
instances  are  found  of  corruption  of  courts  and  instances 
of  actual  corruption  of  legislative  bodies  are  becoming 
rarer. 

There  are,  then,  these  six  ways  in  which  we  have  a 
manifestation  of  legal  inequality,  even  when  the  law 
itself  may  seem  to  be  very  nearly  equal  for  all  classes. 
Here  as  elsewhere  the  state  is  the  organ  of  freedom. 
The  original  and  primal  restrictions  on  freedom  spring 
largely  from  outside  the  state.7 

Fortunately  decisions  of  American  courts  can  be 
cited  which  show  a  recognition  of  this  truth.  Opinions 
in  the  cases  of  Peel  Splint  Coal  Co.  v.  State,  36  West 
Va.  802,  and  Harbison  v.  Knoxville  Iron  Co.,  183  U.  S. 
113  may  be  instanced.  These  cases  are  very  suggestive 
on  the  right  of  the  state  to  interfere  with  the  alleged 
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freedom  of  contract  where  its  real  interests  are  involved. 
In  these  cases  the  right  is  sustained  largely  upon  the 
theory  that  unrestrained  freedom  of  contract  has  re- 
sulted in  bloodshed  and  disturbances  and  that  the 
state  has  the  right  to  protect  its  own  peace  and  general 
welfare.  While  the  public  peace  is  brought  forward 
as  the  ground  of  interference,  the  outcome  is  that  de- 
manded by  economic  theory.  Moreover,  we  find  in 
these  cases  a  clear  concession  on  the  part  of  the  courts 
that  the  miner  who  has  to  work  for  a  daily  wage  or 
starve  is  not  on  a  contractual  equality  with  his  em- 
ployer.8 

III.  We  observe  as  our  third  main  head  the  existence 
of  class  legislation,  for  the  question  of  class  legislation 
arises  very  frequently  in  connection  with  contracts; 
that  is,  with  laws  regulating  contracts,  etc.  We  can- 
not go  very  far  in  our  discussion  unless  we  have  some 
clear  idea  as  to  whether  or  not  we  do  have  classes  in 
society.  It  is  claimed  by  some  that  we  have  no  social 
classes  in  the  United  States.  Nothing  can  be  more 
contrary  to  the  facts  of  the  case  than  this  statement. 
What  do  we  mean  by  a  class?  Let  us  take  the  Century 
Dictionary  definition  of  a  class:  "An  order  or  rank  of 
persons;  a  number  of  persons  having  certain  character- 
istics in  common,  as  equality  in  rank,  intellectual  in- 
fluence, education,  property,  occupation,  habits  of  life," 
etc.  Now  if  this  is  a  correct  definition  of  a  class  we  cer- 
tainly do  have  classes  in  the  United  States  as  well  as  in 
every  other  country,  and  this  is  of  necessity  so.  We 
have  orders  of  persons  with  interests  in  common,  with 
equality  in  rank,  intellectual  influence,  and  with  suffi- 
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cient  equality  in  occupation  and  habits  of  life.  John- 
son's Dictionary  9  gives  us  this:  "We  are  by  occupations, 
education,  and  habits  of  life  divided  almost  into  dif- 
ferent species.  Each  of  these  classes  of  the  human  race 
has  desires,  fears  and  conversations,  vexations  and  mer- 
riment peculiar  to  itself."  Daniel  Webster  said,  "nine- 
tenths  of  the  whole  people  belong  to  the  laborious,  in- 
dustrious and  productive  classes."  Macaulay  in  his 
History  of  England  says : "  The  Constitution  of  the  House 
of  Commons  tended  greatly  to  promote  the  salutary  in- 
termixture of  classes.  The  Knight  of  the  Shire  was 
the  connecting  link  between  the  baron  and  the  shop- 
keeper." 10 

So  we  might  take  up  other  definitions  such  as  are 
found  in  Webster's  Dictionary  or  in  any  other  dictionary 
of  any  kind,  and  we  shall  find  classes  defined  in  such  a 
way  that  their  existence  is  unquestionable.  We  find 
groups  of  persons  with  certain  common  characteristics 
and  common  interests,  certain  common  ways  of  looking 
at  things  and  we  can  distinguish  one  class  from  another. 
The  farmers  have  characteristics  of  their  own  by  which 
they  may  be  distinguished,  likewise  the  merchants,  the 
skilled  mechanics,  and  the  unskilled  mechanics.  Each 
class  has  its  peculiar  traits  and  its  own  point  of  view. 
Or  we  may  take  groups  of  classes  which  form  larger 
classes.  Take  the  great  classes  comprised  of  many  sub- 
classes, employees  and  employers,  labourers  and  capi- 
talists. If  during  a  great  strike  we  read  the  newspapers 
devoted  avowedly  to  the  support  of  the  wage-earners 
and  then  if  we  read  the  ordinary  newspapers  we  find 
ourselves  in  two  very  different  worlds.    The  point  of 
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view  of  one  class  is  contrary  to  that  of  the  other  class. 
Modern  classes  are  chiefly  industrial,  particularly  so  in  a 
republic  like  the  United  States,  but  industrial  pursuits 
are  everywhere  acquiring  increasing  importance  in  class 
formations.  It  is  absurd  to  talk  as  if  the  law  were  the 
only  social  factor  and  as  if  there  were  no  social  classes 
in  the  United  States  because  there  are  no  classes  created 
directly  by  law.  Ancient  classes  were  largely  created 
thus  but  even  these  continuing  to-day  in  such  countries 
as  Great  Britain  and  Germany,  were  not  so  exclusively 
the  product  of  law  as  is  generally  supposed.  On  the 
contrary,  law  often  did  little  more  than  recognise  exist- 
ing social  classes  which  were  brought  about  by  differ- 
ences of  pursuits  and  help  perpetuate  existing  class 
formation.  Sir  Henry  Maine  in  his  studies  on  Indian 
life  and  institutions  has  shown  that  the  chief  original 
factor  in  the  creation  of  castes  in  India  was  occupation. 
The  castes  of  India  were,  he  said,  for  the  most  part 
social  and  industrial  classes  hardened  into  castes  by 
custom  and  law.  The  titles  of  the  nobility  to-day  point 
to  the  origin  of  social  rank  in  occupation — marquis  and 
margrave,  duke,  marshal — all  point  to  a  kind  of  service 
or  occupation,  the  title  remaining  after  its  original  sig- 
nification has  disappeared.11 

We  now  pass  on  to 

IV.  What  constitutes  freedom?  We  say  that  con- 
tract carries  with  it  freedom,  or  we  say  that  it  restricts 
the  violation  of  freedom.  Now  what  do  we  mean  by 
freedom?  The  late  Thomas  Hill  Green  treats  the  sub- 
ject very  excellently  in  his  article  on  "Contracts." 

"Freedom  rightly  understood  is  the  greatest  of  bless- 
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ings";  but,  he  asks,  "what  do  we  mean  by  freedom? 
We  do  not  mean,"  he  says,  "merely  freedom  from  re- 
straint or  compulsion.  We  do  not  mean  merely  freedom 
to  do  as  we  like  irrespective  of  what  it  is  that  we  like. 
We  do  not  mean  a  freedom  that  can  be  enjoyed  by  one 
man  or  one  set  of  men  at  the  cost  of  the  loss  of  freedom 
to  others.  When  we  speak  of  freedom  as  something  to 
be  highly  prized,  we  mean  a  positive  power  or  capacity 
of  doing  or  enjoying  something  worth  doing  or  enjoying, 
and  that  too  something  that  we  do  or  enjoy  in  common 
with  others.  We  mean  by  it  a  power  which  each  man 
exercises  through  the  help  or  security  given  him  by  his 
fellowmen,  and  which  he  in  turn  helps  to  secure  for 
them.  When  we  measure  the  progress  of  a  society  by 
its  growth  in  freedom,  we  measure  it  by  the  increasing 
development  and  exercise  on  the  whole  of  those  powers 
of  contributing  to  social  good  with  which  we  believe 
the  members  of  the  society  to  be  endowed;  in  short,  by 
the  greater  power  on  the  part  of  the  citizens  as  a  body 
to  make  the  most  and  best  of  themselves." 

Freedom,  then,  is  something  positive,  and  is  a  social 
product,  a  social  acquisition.  It  is  admitted  that  there 
can  be  no  freedom  of  men  who  act  not  willingly  but 
under  compulsion.  Nevertheless,  says  Green,  "the 
mere  removal  of  compulsion  ...  is  in  itself  no  con- 
tribution to  true  freedom."  Perhaps  this  is  too  strong 
a  statement,  yet  his  idea  is  a  correct  one.  The  freedom 
of  savagery  is  not  true  freedom.  It  gives  not  strength 
but  weakness.  The  powers  of  the  noblest  savage  are  not 
equal  to  those  of  the  humble  citizen  of  a  law-abiding 
state.     We  have  in  this  freedom  of  savagery  a  slavery 


SOCIAL  THEORY  OF  CONTRACT  613 

to  nature,  which  can  only  be  removed  by  submission  to 
social  restraint  through  which  true  freedom  is  acquired. 

Freedom  of  contract  is  only  valuable  as  a  means  to  an 
end,  and  that  end  is  "freedom  in  the  positive  sense:  in 
other  words,  the  liberation  of  the  powers  of  all  men 
equally  for  contribution  to  a  common  good.  No  one  has 
a  right  to  do  what  he  wills  with  his  own  in  such  a  way 
as  to  contravene  this  end."  "Positive  freedom  consists 
in  an  open  field  for  all  men  to  make  the  best  of  them- 
selves." Here  is  a  positive  and  constructive  concept  of 
freedom  as  opposed  to  the  negative  idea  of  freedom. 
Freedom  is  not  just  a  mere  form,  but  is  a  form  or  vessel 
to  be  filled  in.12 

Here  are  various  definitions  of  freedom: 

"Liberty  ought  to  be  .  .  .  the  ability  to  choose  be- 
tween various  means  of  doing  good.  If  you  enthrone 
it  alone,  as  at  once  means  and  end,  it  will  lead  society 
first  to  anarchy,  afterward  to  the  despotism  which  you 
fear."  13 

The  French  Revolution  affords  a  good  illustration 
of  this, — of  putting  up  freedom  as  an  end  in  itself, 
merely  removing  restraints.  In  that  case  we  did  have 
first  a  condition  of  anarchy  and  then  despotism.  What 
else  can  we  expect  of  modern  anarchism,  should  it  ever 
become  a  real  power? 

We  quote  also  what  is  said  on  freedom  by  the  Rev. 
Robert  Ottley  in  the  work  Lux  Mundi,  in  his  essay  on 
"Freedom  in  Christian  Ethics."  He  says:  "If  man 
stands  in  a  real  relation  to  the  good,  his  true  freedom  can 
only  mean  freedom  to  correspond  with  and  fulfil  the  law 
of  his  nature."    (p.  474).    Then  speaking  of  the  crude 
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idea  of  freedom  as  man's  power  "to  do  as  he  likes," 
he  says,  "True  liberty  can  only  mean  freedom  from 
false  dependence."  (p.  475).  "From  this  point  of 
view  sin — the  false  claim  to  independence — is  simply 
wrong  self-love." 

As  we  are  trying  to  show  the  thoughts  of  the  able  men 
of  the  age  in  various  countries  and  occupations,  it  is 
well  to  consider  the  ideas  of  still  others.  Let  us  now 
observe  Fairbairn's  definition  in  his  Religion  in  History 
(p.  223). 

"Liberty  is  of  two  kinds,  political  and  religious.  Political 
liberty  is  revealed  in  the  highest  and  most  perfect  degree 
where  the  people  have  the  right  absolute  to  make  and  to 
amend  their  own  laws.  Religious  liberty  is  realized  where 
every  citizen  possesses  the  right  to  judge  in  religious  matters, 
and  to  determine  the  faith  or  the  religion  by  or  after  which 
he  shall  order  his  life." 

W.  S.  Lilly  says: 

"Liberty  means  the  power  of  a  man  to  make  the  most 
and  the  best  of  himself;  to  develop  fully  his  personality.  .  .  . 
Private  property  is  realized  liberty.  It  is,  in  its  first  idea,  the 
guarantee  to  an  individual  person  of  what  has  been  wrought, 
through  the  exercise  of  his  personality,  by  labour  and  absti- 
nence. It  is  essential  to  the  development  and  maintenance 
of  personality  in  this  work-a-day  world."14 

Just  a  word  or  two  from  Schaffle,  found  in  his  work 
on  the  Hopelessness  of  Socialism.15    He  says: 

"True  freedom  or  liberty  is  the  unlimited  development 
of  individuality  in  the  immediate  or  mediate  service  of  society 
in  accordance  with  one's  own  powers  and  that  right  rela- 
tionship between  service  to  the  community  and  the  good 
received  from  the  community." 
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It  is  then  the  unlimited  unfolding  of  individuality  in 
the  service  of  society.  The  one  who  thus  serves  society 
in  accordance  with  his  powers  receives  protection  and 
there  is  a  right  relation  and  correspondence  between  the 
service  to  society  and  the  commodities  and  services  re- 
ceived from  society.  Schaffle  says  that  this  position 
must  be  secured  to  the  industrial  proletariat,  "which 
serves  society  under  the  leadership  of  capital,  while 
capital  must  be  placed  in  the  position  of  an  organ  of 
production  under  obligation  to  society.  This  is  the  true, 
the  real  and  only  genuine  freedom  which  must  be  looked 
upon  as  supplementary  to  capitalism."16 

A  remark  of  Professor  Wagner's  in  regard  to  freedom 
of  contract  is  also  noteworthy.  Wagner  pronounces  it 
to  be  a  fiction,  because  private  capital,  landed  property, 
and  the  laws  of  inheritance  are  taken  for  granted;  and 
these  lie  back  of  demand  and  supply  and  back  of  con- 
tracts through  which  demand  and  supply  operate.  If 
distribution  brought  about  by  "free  contract"  (com- 
petition) is  just,  this  implies  that  the  fundamental  in- 
stitutions of  property  and  person  are  likewise  just,  so 
these  latter,  he  maintains,  must  be  examined.17 

B.  The  Social  Theory  of  Contract. 

In  opposition  to  the  individualistic  theory  of  contract, 
we  place  what  we  designate  as  the  social  theory  of  con- 
tract: contract  is  established  and  maintained  for  social 
purposes.  All  contracts  find  their  logical  origin  in  the 
social  welfare  and  in  this  they  find  the  grounds  for  their 
maintenance.18  This  theory  of  contract  is  analogous 
to  the  social  theory  of  property.  We  may  say  in  fact  it 
is  substantially  the  same  thing  if  we  take  the  view  of 
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American  courts  that  the  right  to  contract  is  a  property 
right.  The  proofs  are  similar  to  those  given  in  the  case 
of  property.  Contract  has  its  individual  side  and  its 
social  side,  but  the  social  side  is  dominant  and  control- 
ling and  contracts  of  far-reaching  significance  are  de- 
termined in  their  character  by  the  legislative  power 
while  our  courts  constantly  set  aside  contracts  as  con- 
trary to  public  policy.  One  has  but  to  reflect  upon  the 
significance  of  the  Sherman  law  in  the  United  States  to 
realise  this;  for  vast  corporate  enterprises  covering  the 
entire  country  find  that  their  contracts  must  be  based 
upon  the  provisions  of  this  law.  Powerful  combinations 
like  the  Standard  Oil  and  Tobacco  trusts  are  broken  to 
pieces  because  they  have  made  contracts  in  restraint  of 
trade  in  opposition  to  the  Sherman  law.  And  we  have 
further  limitations  of  contract  in  the  entire  protective  la- 
bour legislation  of  modern  times. 

Contract  finds  its  limitations  in  the  social  welfare,  and 
as  time  goes  on  less  and  less  hesitation  is  felt  in  drawing 
the  line  beyond  which  contract  must  not  go.  With  in- 
creasing frequency  our  legislatures  and  our  courts  es- 
tablish metes  and  bounds  of  contract.  Story  says  in 
his  work  on  Law  of  Contracts: 19 

"The  rule  of  law,  applicable  to  this  class  of  cases,  is,  that 
all  agreements  which  contravene  the  public  policy  are  void, 
whether  they  be. in  violation  of  law  or  of  morals,  or  tend 
to  interfere  with  those  artificial  rules  which  are  supposed 
by  the  law  to  be  beneficial  to  the  interests  of  society,  or  ob- 
struct the  prospective  objects  flowing  indirectly  from  some 
positive  legal  injunction  or  prohibition." 

Nevertheless,  on  account  of  false  ideas  of  freedom, 
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courts  are  less  advanced  in  recognising  the  social  theory 
of  contract  than  in  recognising  the  social  theory  of  prop- 
erty. The  ideas  of  the  judges  are  more  rigid  when  it 
comes  to  the  social  control  of  contract.  They  allow  the 
constitutionality  of  laws  which  impose  a  real  burden  on 
property  but  at  times  set  aside  laws  which  regulate 
contract  as  to  hours  of  labour,  the  means  of  payments, 
etc.  as  shown  elsewhere  in  the  present  work,  although 
these  laws  impose  slight  burdens  and  often  in  the  end, 
when  allowed,  promote  the  welfare  of  all,  employer, 
employee  and  society  at  large. 

The  social  control  of  contract  has  advanced  so  far  in 
Australia  that  one  of  the  regular  headings  in  the  Offi- 
cial Year  Book  of  the  Commonwealth  of  Australia  is 
now  "Legislative  Regulation  of  Wages  and  Terms  of 
Contract,"  20  while  the  actual  land  legislation  of  Great 
Britain  and  Ireland  for  Scotland  and  Ireland,  and  that 
now  proposed  for  England  as  a  cure  for  the  evils  of 
tenancy,  allows  almost  unlimited  interference  with  pri- 
vate contract  in  order  to  promote  what  is  regarded  as  the 
general  weal.21 

The  rapid  progress  even  American  courts  are  making 
in  the  recognition  of  the  social  theory  of  contract  is 
illustrated  by  their  treatment  of  assumption  of  risk  as 
a  defence  where  negligence  is  a  breach  of  statutory 
duty.  If  a  statute  imposes  a  duty  to  provide  safety 
appliances  and  makes  the  employer  who  fails  to  do  so 
criminally  liable,  he  cannot  contract  out  of  this  lia- 
bility.22 But  the  chief  point  for  the  economist  and  the 
sociologist  is  that  the  courts  recognise  that  society  has 
the  dominant  interest;  and  thus  they  work  away  from 
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that  individualism  which  has  done  so  much  harm  in  the 
past.  In  conclusion  it  is  not  possible  to  do  better  than  to 
quote  from  an  excellent  note  on  this  subject  which  ap- 
peared in  a  recent  issue  of  the  Harvard  Law  Review: 

"  If  the  right  of  the  individual  to  recover  involves  only  his 
personal  interest  he  may  consent  to  give  it  up.  But  if  society 
has  an  interest  in  the  right  then  the  consent  of  the  individual 
cannot  destroy  the  right.  Thus  a  householder  cannot  waive 
his  exemption  because  of  the  social  interest  that  he  and  his 
family  be  not  reduced  to  poverty.  An  insurance  company 
cannot  waive  a  lack  of  insurable  interest  because  of  the 
danger  to  society  in  tempting  the  beneficiary  to  destroy 
the  life  or  chattel  in  which  he  has  no  interest.  The  importance 
which  the  doctrine  of  assumption  of  risk  acquired  in  the 
nineteenth  century  is  an  example  of  the  individualistic  theory 
of  justice  on  which  the  common  law  of  that  period  proceeded, 
allowing  each  man  to  work  out  his  own  salvation.  But  stat- 
utes prescribing  criminal  liability  for  failing  to  guard  machin- 
ery are  enacted  to  protect  the  interest  which  society  has 
that  its  members  be  not  maimed.  The  principal  case,  in 
overruling  an  earlier  New  York  decision  construing  the 
same  statute,  illustrates  the  increasing  inclination  of  the 
courts  to-day  to  recognize  this  interest  of  society.  The 
employee's  consent  by  an  assumption  of  the  risk  to  give  up 
a  right  involving  such  an  interest  should  not  be  effective 
whether  such  consent  be  worked  out  contractually  or  other- 


Notes  and  References  to  Chapter  V 

1  P.  603.  See  Caiman's  edition  of  the  Wealth  of  Nations,  p.  17, 
also  his  edition  of  the  Lectures  of  Adam  Smith,  pp.  169-70.  The 
following  quotation  from  Adam  Smith's  friend  and  contemporary, 
David  Hume,  illustrates  further  the  extent  to  which  this  philosophy 
of  equality  pervaded  the  thought  of  the  time: 

"When  we  consider  how  nearly  equal  all  men  are  in  their  bodily 
force,  and  even  in  their  mental  powers  and  faculties,  till  cultivated 
by  education;  we  must  necessarily  allow,  that  nothing  but  their 
own  consent  could,  at  first,  associate  them  together,  and  subject 
them  to  any  authority.  The  people,  if  we  trace  government  to  its 
first  origin  in  the  woods  and  deserts,  are  the  source  of  all  power  and 
jurisdiction,  and  voluntarily,  for  the  sake  of  peace  and  order, 
abandoned  their  native  liberty,  and  received  laws  from  their  equal 
and  companion."  (Essays,  Moral,  Political  and  Literary,  ed.  T.  H. 
Green  and  Grose,  Vol.  I,  pp.  444-5.) 

1  P.  604.  "Man  weiss  eben  heute,  dass  es  keine  grossere  Ungleich- 
heit  gibt,  als  das  Ungleiche  gleich  zu  behandeln." — Das  burger- 
liche  Recht  und  die  besitzlosen  Volksklassen,  4to  Aufl.  1908,  S.  30. 

The  thought  is  very  old.  We  find,  indeed,  a  similar  but  not  en- 
tirely identical  idea  in  Aristotle's  Politics  (III,  9,  §  1),  where  he 
says:  "Justice  is  thought  ...  to  be  and  is  equality;  not,  however, 
for  all,  but  only  for  equals.  And  inequality  is  thought  to  be,  and 
is,  justice;  neither  is  this  for  all,  but  only  for  unequals."  (Jowett's 
Translation.) 

'  P.  605.  At  the  same  time  it  is  true  that  to-day  the  advantage  is 
not  always  with  the  private  corporation.  In  the  present  reaction  of 
sentiment  against  the  abuses  of  corporate  power,  there  is  an  unwar- 
ranted prejudice  against  the  corporation  as  such.  It  is  now  doubt- 
less true  that  private  corporations  are  prosecuted  for  doing  things 
which  individuals  do  with  impunity.  The  greater  conspicuousness 
of  the  private  corporation  is  frequently  a  disadvantage. 

*  P.  606.  It  has  been  proposed  to  make  all  laws  imposing  fines  read 
so  many  days'  earnings  and  not  so  many  dollars.    This  idea  may  not 
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be  altogether  a  bad  one,  but  it  is  not  practicable  in  this  form.  The 
judge  imposing  the  fine  might  be  allowed  a  large  discretion  with  the 
purpose  of  making  the  fine  mean  the  same  thing  to  different  delin- 
quents so  that  there  should  be  equality  of  sacrifice.  But  in  this  case 
the  fines  for  the  very  rich  would  be  so  large  as  to  yield  very  con- 
siderable sums,  and  in  this  way  we  would  encounter  an  old  historical 
danger  of  which  we  were  conscious  when  we  passed  that  provision  in 
our  Federal  Bill  of  Rights  (the  first  ten  amendments  of  the 
American  Constitution)  prohibiting  excessive  fines. 

An  American  judge  adds  the  following  in  a  communication  to  the 
author:  "But  is  not  the  ability  of  the  defendant  to  pay  the  real  test 
of  an  excessive  fine?  I  am  inclined  to  think  that  this  is  the  attitude 
that  the  majority  of  the  American  courts  would  now  take,  even  if 
they  have  not  done  so  in  the  past."  This  view  would  warrant  very 
heavy  fines,  even  amounting  to  hundreds  of  thousands  and  possibly 
millions  of  dollars.  History  shows  that  it  is  dangerous  to  enrich  the 
public  treasury  in  this  way;  and  it  may  be  doubted  if  anywhere  it  is 
more  dangerous  than  in  a  democracy. 

6  P.  607.  George  Brandes,  writing  of  the  unique  style  of  Anatole 
France,  uses  these  words:  "Others  have  said,  when  inequality  is 
found  in  the  law  itself,  what  is  left  of  equality?  But  Anatole  France 
alone  could  have  written  this,  'In  the  majesty  of  its  equality,  the 
law  forbids  to  rich  and  poor  alike  to  sleep  under  bridges,  to  beg  on 
the  streets,  and  to  steal  bread.'"  "Anatole  France,"  by  George 
Brandes,  in  Die  Literatur,  herausgegeben  von  George  Brandes, 
Deutsch  von  Ida  Anders,  p.  3. 

6  P.  608.  F.  A.  Lange  treats  excellently  the  question  of  legal 
inequality  which  exists  under  conditions  of  nominal  equality,  in 
his  work  Die  Arbeiterfrage  (4th  ed.,  1879,  p.  382  et  passim).  On 
p.  382  he  says  the  following,  as  a  part  of  his  programme  for  the  solu- 
tion of  the  labour  question:  "Es  muss  mit  einem  Worte  die  Rechts- 
gleichheit,  die  bis  jetzt  nicht  viel  mehr  als  eine  Phrase  ist,  in  die 
Wirklichkeit  ubergefiihrt  und  in  alien  einzelnen  Zweigen  des  offent- 
liehen  Lebens  ausgepragt  werden."  The  writer  has  the  impression 
that  somewhere  in  Lange  he  has  seen  an  enumeration  of  the  kinds  of 
legal  inequality  somewhat  similar  to  that  given  in  this  chapter;  but 
if  there  is  such  an  enumeration  he  has  been  unable  to  find  it  at  the 
present  time. 

'  P.  603.  In  the  case  of  Adair  v.  U.  S.  (208  U.  S.  161),  decided 
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January  27,  1908,  the  constitutionality  of  sec.  10  of  the  Erdman 
Act  of  June  1,  1898,  making  it  a  criminal  offence  for  a  carrier  en- 
gaged in  interstate  commerce  to  discharge  an  employee  simply 
because  of  his  membership  in  a  labour  organisation,  was  called  into 
question;  and  Mr.  Justice  Harlan  of  the  Supreme  Court  held  this 
section  of  the  law  to  be  unconstitutional  on  the  ground  that  it  was 
an  invasion  of  personal  liberty  as  well  as  of  the  right  of  property 
guaranteed  by  the  Fifth  Amendment  of  the  Constitution,  and  that  it 
was  repugnant  to  the  provision  that  no  person  shall  be  deprived  of 
liberty  or  property  without  due  process  of  law.  He  stated  that  it 
had  no  direct  relation  to  interstate  commerce;  besides,  the  power  to 
regulate  interstate  commerce  "while  great  and  paramount,  cannot 
be  exerted  in  violation  of  any  fundamental  right  secured  by  other 
provisions  of  the  National  Constitution"  (p.  161,  syllabus). 
Mr.  Justice  Holmes,  dissenting,  held  the  following  view: 
"The  section  is,  in  substance,  a  very  limited  interference  with 
freedom  of  contract.  ...  It  does  not  require  the  carriers  to  employ 
any  one.  It  does  not  forbid  them  to  refuse  to  employ  any  one,  for 
any  reason  they  deem  good.  .  .  .  The  section  simply  prohibits  the 
more  powerful  party  to  exact  certain  undertakings,  or  to  threaten 
dismissal  or  unjustly  discriminate  on  certain  grounds  against  those 
already  employed.  ...  I  confess  that  I  think  that  the  right  to 
make  contracts  at  will  that  has  been  derived  from  the  word  liberty 
in  the  amendments  has  been  stretched  to  its  extreme  by  the  deci- 
sions; but  they  agree  that  sometimes  the  right  may  be  restrained. 
When  there  is,  or  generally  is  believed  to  be,  an  important  ground  of 
public  policy  for  restraint  the  Constitution  does  not  forbid  it, 
whether  this  court  agrees  or  disagrees  with  the  policy  pursued.  It 
cannot  be  doubted  that  to  prevent  strikes,  and,  so  far  as  possible, 
to  foster  its  scheme  of  arbitration,  might  be  deemed  by  Congress  an 
important  point  of  policy.  ...  I  could  not  pronounce  it  unwar- 
ranted if  Congress  should  decide  that  to  foster  a  strong  union  was 
for  the  best  interest,  not  only  of  the  men,  but  of  the  railroads,  and 
the  country  at  large"  (p.  191). 

Mr.  Justice  Holmes  thus  goes  to  the  heart  of  the  thing.  The 
provision  is  as  much  connected  with  interstate  commerce  as  a  mul- 
titude of  other  things  allowed.  The  real  question  is  the  coercion 
of  economic  forces  and  this  Mr.  Justice  Holmes  recognises  and  he 
says  that  Congress  may  attempt  to  protect  classes  in  the  community 
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against  this,  thereby  defending  liberty.  He  has  the  positive,  con- 
structive conception. 

It  should  be  noticed  that  Mr.  Justice  McKenna  also  dissented 
from  the  decision  given. 

Apropos  of  the  inequality  caused  by  the  freedom  of  contract, 
Dean  Bigelow,  of  the  Law  School  of  Boston  University,  in  his  ad- 
dress on  the  opening  day  of  the  school  year  1906-07,  said: 

"Nay,  let  us  come  nearer  home  and  put  ourselves  at  the  crisis  of 
our  own  national  birth,  when  it  was  proclaimed  that  all  men  are  born 
equal.  This  was  the  preaching  of  the  economists  of  England  from 
Bentham  on,  and  prevailing  here  as  well  as  there  brought  in  the 
era  of  equality,  along  the  line  of  which  all  our  decisions  and  statutes 
proceeded  to  run.  But  putting  ourselves  there,  we  shall  note  an- 
other idea  proclaimed  by  the  same  set  of  men,  with  if  possible  still 
greater  emphasis;  to  wit,  freedom  of  contract,  along  which  line  also 
our  decisions  and  statutes  proceeded  to  run.  With  what  result? 
Let  the  controversy  of  last  winter  and  spring  in  Congress,  and  the 
controversy  still  going  on  throughout  the  country,  give  answer. 
Freedom  of  contract  proved  the  worst  kind  of  delusion;  it  ran  to 
gigantic  monopoly  and  threatens  to-day,  whether  for  good  or  for  ill 
I  am  not  concerned  as  a  teacher  of  law  to  say,  the  whole  fabric  of 
equality.  Was  freedom  of  contract  a  development  of  unfree  con- 
tract, which  the  economists  tore  down?  The  economists  made  a 
great  mistake  in  their  dogma  of  freedom  of  contract,  a  mistake 
which  has  precipitated  another  conflict,  at  the  crisis  of  which  we 
now  stand,  trembling  at  the  possibilities  even  while  we  notice  the 
new  economists  discarding  the  old  error  and  trying  to  save  the 
day."    Leaflet,  "  School  of  Law." 

8  P.  609.  See  article  on  Anthracite  Coal  Industry,  VII  Michigan 
Law  Review,  pp.  638-642,  June  1909,  by  Mr.  Justice  Andrew  A. 
Bruce. 

9  P.  610.  As  quoted  by  the  Century  Dictionary. 

10  P.  610.  All  from  the  Century  Dictionary. 

11  P.  611.  See  Village  Communities,  p.  57. 

"P.  613.  Green,  Miscellaneous  Works,  Vol.  Ill,  pp.  365-386. 

13  P.  613.  Mazzini,  Rights  and  Duties,  Publications  of  the  Church 
Social  Union,  No.  5,  pp.  9, 10. 

14  P.  614.  In  an  article  in  the  Fortnightly  Review,  November  1, 
1895,  entitled  "Illiberal  Liberalism." 
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16  P.  614.  Sonnenschein  Social  Science  Series. 

18  P.  615.  "Die  wahre  Freiheit  ist  unbeschrankte  Entfaltung  der 
Individualitat  im  unmittelbaren  oder  im  mittelbaren  Dienste  der 
Volksgemeinschaft  gemass  den  besonderen  Anlagen,  mit  Schutz 
vom  Ganzen,  mit  Verhaltnissmassigkeit  zwischen  der  Leistung  an 
die  Gemeinschaft  und  dem  Zufluss  materieller  und  ideeller  Gtiter 
aus  der  Gemeinschaft.  Diese  Stellung  muss  auch  dem  industriellen 
Proletariate,  welches  unter  Leitung  des  Kapitals  dem  ganzen  dient, 
verschafft  und  das  Kapital  in  die  Stellung  eines  der  Gesellschaft 
verpflichteten  Organs  der  Produktionsfuhrerschaft  gebracht  wer- 
den;  das  ist  die  wahre,  begltickende,  allgemeine  Freiheit,  die  positive 
Erganzung  des  Kapitalismus."  Schaffle's  Aussichtslosigkeit  der 
Sozialdemokratic,  p.  48. 

17  P.  615.  Wagner,  Grundlegung,  3d  ed.,  Pt.  II,  pp.  244-5. 

18  P.  615.  Mr.  Justice  Holmes  has  repeatedly  pointed  out  that 
the  historic  origin  of  contract  is  to  be  found  in  different  specific 
cases  which  would  have  led  to  different  theories  and  between  which 
there  was  a  struggle  for  life.  See  12  Harvard  Law  Review,  pp.  447- 
449, 1899;  25  (Eng.)  Law  Quarterly  Review,  p.  413, 1909. 

18  P.  616.  Story,  Law  of  Contracts  (5th  ed.  by  Melville  M.  Bigelow, 
2  vols.  Boston,  1874),  Vol.  I,  p.  649,  §  674. 

20  P.  617.  See  Year  Book  of  the  Commonwealth  of  Australia 
No.  6, 1913,  pp.  1030-1040. 

21  P.  617.  See  Mr.  Lloyd  George's  Land  Speech  at  Swindon, 
October  22,  1913.  Printed  in  the  Times  and  other  English  news- 
papers, also  separately  by  the  Daily  News  and  Leader. 

22  P.  617.  Fitzwater  v.  Warren,  206  N.  Y.  355  (1912). 

23  P.  618.  Citing  Ga.  Code,  1911,  par.  10;  Moxley  v.  Ragan,  10 
Bush  (Ky.)  156  (1853);  Sadlers  Co.  v.  Badcock,  2  Atk.  554  (1743); 
Monteith  v.  Kokomo  Wood  Enameling  Co.,  159  Ind.  149,  154,  64 
N.  E.  610,  611  (1902);  Lore  v.  American  Manufacturing  Co.,  160 
Mo.  608,  621,  61  S.  W.  678,  682  (1901);  20  Harv.  L.  Rev.  Ill; 
Knisley  v.  Pratt,  148  N.  Y.  372,  42  N.  E.  986  (1896) ;  Smart  v.  Smart 
(1892),  A.  C.  425,  432.  See  article  "Assumption  of  Risk  as  a  De- 
fense where  the  Negligence  is  a  Breach  of  a  Statutory  Duty,"  in 
Harvard  Law  Review,  Vol.  XXVI,  No.  3,  pp.  262-264,  January, 
1913. 


APPENDIX  TO  CHAPTER  V 

The  following  are  among  the  notes  and  quotations 
made  by  the  author  in  the  preparation  of  this  chapter. 
They  are  inserted  in  this  appendix  simply  as  notes  for 
consideration. 

Liberty,  Problem  of 

Tyranny  of  trade  union  v.  increased  control  over 
social  and  economic  forces.  How  much  individual  lib- 
erty of  action  shall  a  man  abandon  for  greater  abun- 
dance of  material  wealth?  And  another  closely  related 
question  is  this:  Must  a  man  give  up  the  idea  of  liberty 
and  opportunity  in  his  vocation  and  outside  of  this  vo- 
cation seek  opportunities  for  personal  unfolding?  Must 
a  man  throw  away  his  working  time  for  the  sake  of  the 
time  remaining? 

Liberty,  Industrial 

Charles  Dunoyer,  in  his  Liberte  du  Travail,  has  a 
penetrating  and  illuminating  discussion  of  the  nature 
of  liberty  and  the  conditions  of  its  growth.  His  Book 
One  (Livre  Premier)  in  which  he  explains  what  the 
word  liberty  means  to  him  deserves  especial  considera- 
tion from  those  who  are  concerned  with  this  problem  in 
its  scientific  and  practical  aspects.  To  him  liberty 
means  positive,  constructive  power  and  it  develops  and 
expands  with  the  progress  of  civilisation.  The  theory  of 
a  free  state  of  nature  from  which  man  emerges  into  civ- 
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ilisation  by  a  sacrifice  of  a  portion  of  "natural  liberty" 
is  shown  to  be  a  fiction  which  is  the  exact  opposite  of  the 
truth.  Best  of  all  in  his  Book  One  is  the  third  section, 
in  which  Dunoyer  critically  examines  various  current 
conceptions  of  liberty.  See  Dunoyer's  Liberie  du  Tra- 
vail (2  vols.,  Paris,)  Vol.  I,  pp.  32-49,  but  especially 
pp.  42-47.  Cf.  Wagner,  Grundlegung,  3d  ed.,  Pt.  II, 
p.  10. 

Notice  this  verse  of  a  religious  hymn: 

"In  thine  own  service  make  us  glad  and  free."  Lib- 
erty dependent  on  disposition, — the  right  disposition. 

Liberty 

"Der  Tod  meines  lieben  Vaters  veranderte  meine 
bisherige  Lebensart.  Aus  dem  strengsten  Gehorsam, 
aus  der  grdssten  Einschrankung  kam  ich  in  die  grosste 
Freiheit,  und  ich  genoss  ihrer  wie  einer  Speise,  die  man 
lange  entbehrt  hat.  Sonst  war  ich  selten  zwei  Stunden 
ausser  dem  Hause;  nun  verlebte  ich  kaum  einen  Tag 
in  meinem  Zimmer.  Meine  Freunde,  bei  denen  ich 
sonst  nur  abgerissene  Besuche  machen  konnte,  wollten 
sich  meines  anhaltenden  Umgangs,  so  wie  ich  mich  des 
ihrigen,  erfreuen;  ofters  wurde  ich  zu  Tische  geladen, 
Spazierfahrten  und  kleine  Lustreisen  kamen  hinzu,  und 
ich  blieb  nirgends  zuriick.  Als  aber  der  Zirkel  durch- 
laufen  war,  so  sah  ich,  dass  das  unschatzbare  Gliick  der 
Freiheit  nicht  darin  besteht,  dass  man  alles  tut,  was  man 
tun  mag  und  wozu  uns  die  Umstande  einladen,  sondern 
dass  man  das  ohne  Hindernis  und  Rilckhalt  auf  dem  gera- 
den  Wege  tun  kann,  was  man  fur  recht  und  schicklich  halt, 
und  ich  war  alt  genug,  in  diesem  Falle  ohne  Lehrgeld  zu 
der  schonen  Ueberzeugung  zu  gelangen." 
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Goethe's  Sammtliche  Werke,  Jubilaums-Ausgabe  in 
40  Banden,  Vol.  XVIII,  Wilhelm  Meisters  Lehrjahre, 
pp.  160-161. 

Liberty 

"Men  are  free  to  do  what  is  reasonable  according  to 
the  predominating  social  ideal."  Bigelow's  Centraliza- 
tion and  the  Law,  p.  164. 


CHAPTER  VI 

CONTRACTS  FOR  PERSONAL  SERVICES  WITH  SPECIAL 
REFERENCE  TO  THE  LABOUR  CONTRACT  x 

Certain  peculiar  characteristics  of  labour  manifest 
themselves  in  labour  contracts  and  should  be  taken  into 
account  in  legal  decisions  concerning  these.2  Labour 
is  inseparably  connected  with  the  personality  of  the 
worker;  and  from  this  condition  spring  the  peculiar 
characteristics  which  we  have  just  mentioned.  The 
workman  must  give  himself  when  he  gives  his  work. 
Thus  there  is  a  great  difference  between  labour  and, 
let  us  say,  wheat  as  a  commodity.  Wheat  is  sent  from 
buyer  to  seller,  but  the  man  who  sells  the  labour  of  his 
hands  cannot  dispose  of  this  apart  from  himself. 

This  connection  of  labour  power  with  the  labourer 
gives  the  purchaser  "power  over  vital  functions  which  he 
does  not  buy."  3  The  fact  that  the  function  of  working 
is  bound  up  with  the  rest  of  a  human  personality  gives 
the  purchaser  control  over  other  parts  of  the  worker's 
life  than  those  which  he  has  directly  bought.  Mrs. 
Sidney  Webb  has  said:  "The  wage-earner  does  not, 
like  the  shopkeeper,  merely  sell  a  piece  of  goods  which 
is  carried  away;  it  is  his  whole  life  which,  for  the  stated 
sum,  he  places  at  the  disposal  of  his  employer.  What 
hours  he  shall  work,  when  and  where  he  shall  get  his 
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meals,  the  sanitary  conditions  of  his  employment,  the 
safety  of  the  machinery  and  temperature  to  which  he  is 
subjected,  the  fatigues  or  strains  which  he  endures,  the 
risks  of  accident  or  disease  which  he  has  to  incur, — all 
these  are  matters  no  less  important  to  the  workman 
than  his  wages.  Yet  about  the  majority  of  these  vital 
conditions  he  cannot  bargain  at  all."  4  Hobson  adds  to 
this  statement,  "The  necrosis  of  the  phosphorus  match 
maker  and  the  phthisis  of  the  Belfast  linen  spinner  are 
not  part  of  any  bargain  and  are  not  paid  for." 

Another  consequence  of  this  inseparable  connection 
between  labour  power  and  the  labourer  is  that,  as  the 
worker  must  sell  his  work  where  he  happens  to  be,  the 
employer  at  times  attempts  to  prevent  him  from  leav- 
ing one  place  in  order  that  he  may  try  to  make  a  more 
advantageous  bargain  elsewhere.  This  was  perhaps 
most  systematically  done  by  the  English  Poor  Law 
under  the  Law  of  Settlement,  which  made  it  impossible 
for  a  workman  to  move  into  another  parish  unless  he 
could  give  a  guarantee  that  for  a  year  and  a  day  he 
would  not  be  a  burden  on  the  poor  rates.  If  he  were 
unable  to  do  so  he  was  obliged  to  remain  in  the  parish 
where  his  settlement  was.  Adam  Smith  said  that  there 
was  hardly  a  workman  in  all  England  who  had  not  suf- 
fered from  this  law.5 

When  labour  power  is  bought  and  sold,  the  seller  is 
generally  weaker  than  the  buyer.  There  are  many  rea- 
sons why  this  is  so.  In  most  cases  the  purchaser  of  la- 
bour power  has  relatively  large  resources,  and  the  sale  is 
more  pressing  than  the  purchase.  Compare  this  with  the 
sale  of  land  or  of  goods.    It  is  possible,  and  sometimes 
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even  desirable,  to  hold  back  land  or  goods  for  longer  or 
shorter  periods — sometimes  even  for  years — but  a  man 
who  offers  labour  for  sale  generally  depends  for  his  im- 
mediate subsistence  upon  the  sale  of  that  labour.  A  man 
who  offers  land  has,  in  addition  to  this,  his  labour  power. 
The  labourer  must  sell  his  power  of  working;  if  he  can- 
not get  work,  he  will  soon  starve.  But  the  man  who 
owns  land  may  withhold  it  from  sale  and  make  a  living 
by  working  on  it.6  "This  labour  power, "  says  Hobson, 
"must  be  sold  continuously;  it  must  be  sold  in  small 
quantities,  commonly  measured  by  the  day  or  by  the 
week;  finally  it  must  be  sold  to  a  buyer  who  knows  the 
necessity  under  which  the  seller  stands  to  effect  a  sale. 
In  a  word,  the  labourer  is  selling  his  labour  power  under 
the  conditions  of  a  forced  sale."  v  The  inferiority  of  the 
seller  is  such  that  the  buyer  is  usually  able  to  dispense 
with  "higgling"  or  bargaining.  He  fixes  the  price,  and 
the  seller  has  only  the  alternative  of  accepting  or  refus- 
ing outright.  An  employer  knows  that  for  every  single 
job  he  has  to  offer,  several  applicants  will  frequently  be 
found;  whereas  an  employee  does  not  even  in  prosperous 
times  meet  with  several  competitors  for  his  labour. 

When  an  employer  has  many  employees,  it  is  generally 
of  small  importance  to  him  whether  he  gets  a  particular 
labourer  or  not;  and  this  holds  good  more  particularly 
with  regard  to  tasks  which  require  little  or  no  special 
skill,  so  that  a  man  who  falls  out  can  easily  be  replaced. 
On  the  other  hand,  it  is  much  more  frequently  of  the 
highest  importance  to  a  labourer,  whether  or  not  he  gets 
a  particular  job. 

As  the  demand  for  labour  decreases,  the  supply  may 
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increase.  This  happens  because,  when  wages  fall  and 
employment  slackens,  the  wives  and  children  of  the 
workers  try  to  earn  something  in  order  to  keep  the  home 
together.  In  such  times  of  stagnation,  when  the  demand 
for  labour  is  falling  off,  each  class  of  workers  receives 
accessions  from  the  class  immediately  above:  on  the 
other  hand,  when  the  demand  for  labour  begins  to  grow 
stronger,  the  good  effect  of  this  is  not  always  felt  at 
once,  because  in  many  countries  there  is  a  reserve  army 
of  unemployed  and  wages  will  in  many  cases  not  begin 
to  rise  until  these  men  have  all  been  supplied  with  work. 

It  is  also  possible,  unless  this  is  prevented  by  legisla- 
tion or  otherwise,  for  an  employer  to  withhold  wages 
in  order  to  promote  dependence.  Akin  to  this  is  the 
truck  system  of  payment  in  kind,  which  is  so  obviously 
bad  from  the  worker's  point  of  view  that  in  many  coun- 
tries it  is  forbidden  by  law. 

A  workman's  associates  are  chosen  for  him.  This 
plainly  shows  the  influence  of  the  employer  over  the 
intellectual  and  moral,  sometimes  even  the  religious 
life  of  his  employees.  It  may  be  held  a  criminal  act  for 
a  man  to  say  he  will  not  work  with  another.  Black- 
listing and  the  ironclad  oath  illustrate  the  inferiority 
of  the  worker  in  the  labour  bargain,  for  nothing  like 
an  ironclad  contract  has  ever  yet  been  forced  upon  an 
employer  by  employees.  Workmen  have  rarely  been 
in  such  a  position  that  they  could  say  to  their  employers, 
"We  will  not  work  with  you  unless  you  give  up  your 
membership  in  the  federation  of  railways,"  etc.8 

Again,  the  cumulative  effect  of  a  series  of  bad  bar- 
gains may  be  noticed.    One  bad  bargain  in  the  labour 
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market  weakens  the  position  of  the  worker  and  is  apt 
to  lead  to  others. 

Adam  Smith  stated  long  ago  that  one  reason  why  the 
labourer  is  at  a  disadvantage,  in  comparison  with  the 
employer,  is  that  employers  tacitly  or  openly  combine  to- 
gether to  keep  down  wages,  whereas  labourers  compete 
with  each  other  when  unorganised.  While  the  employer 
is  to  this  extent  exalted  above  the  sphere  of  competi- 
tion, even  the  comparatively  well-off  among  the  work- 
ing class  are  affected  by  the  competition  of  those  who 
sell  their  labour  under  the  direct  pressure  of  necessity. 
Thus  the  necessities  of  the  poor  influence  those  who 
have  resources.  This  statement  refers  to  the  condition 
of  unorganised  labourers;  let  us  now  suppose  that  la- 
bour has  reached  such  a  pitch  of  organisation  that  a 
fund  has  been  collected  which  enables  labour  power  to 
withhold  itself  from  sale  for  a  time.  Even  in  this  case, 
the  position  is  that  of  accumulated  wealth  against  ac- 
cumulated wealth. 

The  situation,  from  the  point  of  view  of  labour, 
may  be  summed  up  thus:  in  the  older  countries  of  the 
world  generally,  a  low-skilled  worker  is  at  such  a  dis- 
advantage in  the  labour  market  that  he  is  normally 
only  able  to  earn  a  bare  subsistence.  To  place  the  mar- 
ginal labourer  or  the  weakest  bargainer  of  this  class  on 
an  equality  with  the  marginal  employer,  says  Hobson, 
it  would  be  necessary  "  (a)  to  guarantee  to  him  and  his 
family  a  full  wage  of  economic  efficiency  as  an  alterna- 
tive to  the  acceptance  of  a  competitive  employment," 
and  (b)  to  "safeguard  him  in  the  giving  out  of  labour 
power  against  conditions  of  work  which  impair  his  effi- 
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ciency  for  future  work."  What  does  Hobson  mean  by 
this  statement?  When  we  have  true  net  interest  on 
capital,  we  have  an  amount  in  addition  to  the  sum 
necessary  for  the  maintenance  of  capital.  We  do  not 
have  net  interest  when  we  have  gained  from  capital 
merely  an  amount  sufficient  to  keep  the  fund  intact. 
If  we  have  3  per  cent,  net  interest,  this  means  that  we 
have  3  per  cent,  in  addition  to  the  sum  which  covers 
the  risk  run  and  the  cost  of  maintenance.  In  the  case 
of  concrete  capital,  such  as  a  building  or  a  factory,  the 
owner  has  to  pay  for  repairs  and  any  additional  cost  of 
depreciation,  before  he  can  reap  any  interest  on  his 
capital. 

Applying  this  idea  to  wages,  it  becomes  clear  that 
a  bare  subsistence  wage  is  not  enough.  This  subsist- 
ence fund,  says  Hobson,  must  be  guaranteed  before 
labour  can  be  considered  on  an  equal  footing  with  cap- 
ital, because  it  should  act  as  the  alternative  to  the 
acceptance  of  competitive  employment.  And  if  the 
worker  is  to  be  safeguarded  against  the  necessity  of  ac- 
cepting work  on  disadvantageous  terms,  this  simply 
means  that  allowance  is  to  be  made  on  his  behalf  for 
replacement  and  repair.  When  this  is  done,  the  worker 
will  be  on  a  level  with  the  employer  in  their  bargaining 
together. 

Hobson  goes  to  extremes,  but  there  is  a  valuable 
thought  in  what  he  says.  The  capitalist  may  lose  a 
portion  of  his  capital  if  it  is  not  employed.  He  has  no 
guarantee  that  he  can  maintain  his  supply  of  capital, 
and  he  must  himself  in  addition  have  an  income  for  sub- 
sistence.   Supposing  that  subsistence  were  guaranteed, 
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there  are  people  who  would  do  no  work  at  all.  We 
are  told  by  travellers  how  hard  it  is  to  induce  negroes 
in  Africa  to  work;  and  our  American  negroes  as  well  as 
a  large  class  of  white  people  would  in  many  cases  lapse 
into  vicious  idleness  with  a  guarantee  of  subsistence, 
unless  it  were  in  return  for  hard  work. 

This  brings  us  to  a  consideration  of  the  other  side  of 
the  question.  There  are  certain  classes  of  skilled  la- 
bourers whose  position  is  a  favourable  one  and  who  are 
able  to  secure  better  terms  in  the  labour  bargain.  There 
are  even  cases  of  special  skill,  where  the  seller  has  a 
superiority  over  the  buyer,  as  for  example  a  highly 
skilled  surgeon:  and  of  monopoly  skill,  as  for  example 
the  best  surgeon  within  reach,  an  unrivalled  opera 
singer,  etc.  If  we  even  consider  the  position  with  re- 
gard to  domestic  servants  in  the  United  States  at  the 
present  time,  we  can  scarcely  maintain  as  a  general 
rule  that  the  seller  of  labour  power  is  at  a  disadvantage. 
In  the  case  of  an  instructor  in  a  university,  who  is  fre- 
quently so  situated  as  to  make  a  domestic  servant  a 
necessity,  his  need  of  a  servant  is  more  pressing  than 
the  servant's  need  of  employment,  and  his  margin  of 
accumulation  is  far  smaller.  The  extreme  case,  from 
this  point  of  view,  is  that  of  a  young,  irresponsible  wage- 
earner,  contrasted  with  an  employer  who  is  struggling 
to  keep  his  foothold  and  spending  sleepless  nights  in  the 
fear  of  losing  his  all. 

The  waiting  power  of  employers  is  frequently  not  so 
great  as  at  first  seems  to  be  the  case.  Interest,  losses 
by  unfulfilled  contracts,  etc.,  have  to  be  taken  into  ac- 
count.    Bankruptcy  cases  provide  instances  of  ruin 
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attributable  wholly  or  at  least  partly  to  strikes:  and  yet 
the  reasons  for  some  of  these  strikes  may  have  been 
relatively  unimportant. 

The  central  theoretical  point  may  perhaps  be  found 
in  this  statement:  the  employer  does  not  necessarily 
have  an  advantage  in  the  bargain  unless  he  employs 
a  comparatively  large  number  of  labourers,  preferably 
unskilled,  so  that  one  more  or  less  is  not  of  much  im- 
portance. 

With  regard  to  contract  in  general,  and  the  labour 
contract  in  particular,  every  country  now  recognises 
something  higher  than  contract.  But  although  much 
has  already  been  done,  we  must  be  prepared  to  go  fur- 
ther in  this  direction.  Contract  itself  must  be  made  to 
conform  to  higher  ethical  ideals  and  to  harmonise  with 
the  progress  of  society.  We  ought  to  recognise  even 
more  clearly  than  our  courts  have  done  in  the  past  the 
right  to  determine  in  advance  what  shall  constitute  a 
contract.  It  is  advisable,  more  particularly,  that  "con- 
tracting out"  should  in  many  cases  be  abolished  in 
order  to  secure  real  liberty.  By  contracting  out  is 
meant  a  coercive  contract  between  employer  and  em- 
ployees whereby  the  latter  agree  to  give  up  for  them- 
selves and  often  for  their  heirs  also  the  right  to  sue  for 
damages  for  injury  in  consideration  of  receiving  em- 
ployment or  of  some  inadequate  return.  The  work- 
men's representatives  urge  that  contracting  out  should 
be  forbidden,  because  they  hold  that  if  it  is  allowed  the 
provision  for  indemnification  is  nullified.  Contracts 
freeing  the  employer  from  liability  are  generally  forced 
upon  the  employees  of  express  companies  as  well  as  upon 
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many  others  in  the  United  States.  The  men  have  to 
sign  the  contract  or  they  do  not  get  the  employment. 
It  is  urged  that  to  make  employers'  liability  acts  effect- 
ive and  to  secure  real  liberty,  contracting  out  must  be 
prohibited,  unless  some  adequate  remedy  can  be  pro- 
vided for  the  evils  entailed.  Instances  of  contracting 
out  are  given  which  show  that  employers'  liability  is 
rendered  null  and  void  when  liberty  to  contract  out  is 
allowed.  It  is  also  stated  that  where  contracting  out 
has  been  prohibited,  accidents  have  diminished,  be- 
cause employers  try  seriously  to  prevent  accidents  if 
they  have  to  pay  compensation  to  the  employee  in- 
jured. In  England  contracting  out  is  forbidden  under 
the  Workmen's  Compensation  Act,  1906.  Only  work- 
men who  contract  into  a  definite  scheme  of  insurance 
which  is  certified  by  the  Registrar  of  Friendly  Societies 
to  be  as  advantageous  to  them  as  the  Act  itself  are 
allowed  exemption  from  the  provisions  of  this  statute. 
In  the  British  National  Insurance  Act,  1911,  special 
provision  is  made  against  contracting  out.  For  ex- 
ample, it  is  specified: 

"Notwithstanding  any  contract  to  the  contrary,  the  em- 
ployer shall  not  be  entitled  to  deduct  from  the  wages  of  or 
other  payment  due  to  the  workman,  or  otherwise  recover 
from  the  workman  by  any  legal  process  the  contributions 
payable  by  the  employer  himself."  9 

Obviously,  this  act  would  be  of  no  effect  without  such 
a  provision.  It  may  also  be  noticed  that  the  New  York 
Court  of  Appeals  has  recently  recognised  the  pririciple 
of  forbidding  contracting  out.  In  the  case  of  Fitzwater 
v.  Warren,  decided  October  22,  1912,  it  stated: 
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" '  The  doctrine  of  the  Knisley  case  had  been  largely  quali- 
fied, if  not  virtually  over-ruled,  by  a  subsequent  decision 
of  the  Court  of  Appeals.  Public  policy  precludes  an  employee 
from  assuming  a  risk  created  by  his  employer's  violation 
of  a  statute  (for  safety  appliances,  etc.)  or  from  waiving 
liability  of  the  latter  for  injuries  caused  thereby.'  "  10 

But  what  has  been  already  recommended  is  not 
enough.  Wrong  has  been  done  under  cover  of  contract 
and  in  order  to  secure  reform  without  violence  it  is 
necessary  to  have  retrospective  legislation.  Only  in  this 
way  could  slavery  have  been  peacefully  overthrown  in 
the  United  States,  and  only  in  this  way  are  the  present 
beneficent  changes  in  the  land  laws  of  Ireland  being 
brought  about.  An  individual  has  no  power  in  himself 
to  refuse  to  abide  by  a  contract;  nor  can  he  determine 
what  constitutes  a  contract. 

Certain  legal  changes  are  needed  which  involve  pub- 
lic regulation  of  contract.  A  new  treatment  of  common 
employment  may  be  instanced.  At  present,  where  the 
fellow  servant  rule  has  not  been  abolished,  the  workman 
finds  himself  on  the  horns  of  a  dilemma.  The  courts  hold 
that  if  an  employee  suffers  on  account  of  the  careless- 
ness of  a  fellow  servant  he  has  no  claim  for  damages  on 
his  employer.  But  if  a  workman  then  decides  to  choose 
his  own  fellow  servants  and  to  refuse  to  work  with  those 
whom  he  does  not  consider  competent,  he  may  perhaps 
be  held  guilty  of  conspiracy.11 

Moreover,  we  must  guard  against  contracting  for 
too  long  a  period,  so  as  to  lessen  the  liberty  of  making 
contracts  in  the  future,  and  we  must  not  let  contract 
nullify  itself. 
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As  far  as  contracting  for  the  future  is  concerned,  it 
may  be  said  that  the  distant  future  is  vague  and  indef- 
inite, while  a  contract  should  be  for  a  certain  specified 
time.  There  is  an  old  legal  maxim  to  the  effect  that  time 
is  of  the  essence  of  a  contract.  It  was  on  this  ground 
that  John  Stuart  Mill  objected  to  indissoluble  marriage, 
as  a  contract  in  perpetuity.  The  present  writer  holds 
that  this  implies  a  wrong  idea  of  the  marriage  tie,  which 
is  something  more  than  a  contract,  and  ought  to  be 
binding  for  life,  because  the  welfare  of  society  demands 
it.  With  economic  contracts,  however,  the  case  is  dif- 
ferent. 

When  we  turn  to  the  question  of  contract  nullifying 
contract,  we  find  a  good  illustration  in  the  labour  con- 
tracts customary  in  Germany.  It  is  said  that  in  Ger- 
many a  boy  who  learns  a  trade  frequently  has  to  sign 
a  contract  binding  himself  not  to  compete  with  his  em- 
ployer in  after  life.  This  is  called  the  competition  clause 
(KonkurrenzklauseT) .  Sometimes,  in  order  to  learn  a 
trade,  a  boy  who  has  not  ten  pfennigs  to  his  name  has 
to  bind  himself,  in  case  he  ever  enters  into  competition 
with  his  present  master,  to  pay  him  a  penalty  of  10,000 
marks  ($2,400).  In  some  cases  the  apprentice  has  to 
promise  not  to  compete  in  the  German  Empire,  and 
occasionally  not  to  compete  in  any  European  country.12 
This  practice  amounts  to  taking  advantage  of  the  im- 
mediate needs  and  the  want  of  foresight  of  a  boy;  and 
it  is  manifestly  opposed  to  economic  freedom.  A  typi- 
cal instance  of  hardship  due  to  this  clause  is  the  case  of 
a  technical  employee  working  for  a  company,  who  is 
not  allowed  to  set  up  for  himself  in  business.    There 
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are  reasonable  limits  to  contract.  In  the  stipulation 
that  an  apprentice,  when  he  has  learned  a  business, 
shall  not  compete  within  a  certain  limit  of  time  or  in 
the  same  place,  there  may  be  nothing  objectionable. 
But  contract  must  sometimes  be  limited  in  the  interest 
of  free  contract.  According  to  the  teaching  of  the  older 
German  jurists,  such  contracts  as  we  have  described 
were  held  null  and  void,  as  being  against  public  policy: 
but  the  recent  tendency  of  the  German  courts  has  been 
in  favour  of  upholding  such  contracts,  in  spite  of  vigor- 
ous protests  which  have  been  raised.13 

There  is  no  doubt  that  American  courts  and  the 
courts  of  all  other  civilised  countries  recognise  that 
public  policy  must  not  be  nullified  by  private  contracts. 
At  the  same  time  this  needs  to  be  even  more  strongly 
emphasised  and  it  may  be  predicted  that  certain  classes 
of  contracts  will  in  future  be  prohibited  and,  if  entered 
into,  will  be  pronounced  by  the  court  to  be  null  and  void. 


Notes  and  Refeeences  to  Chafteb  VI 

1  P.  627.  Certain  kinds  and  aspects  of  personal  services  are 
discussed  in  Chapter  X  post.  In  the  abundance  of  literature  the 
following  books  are  mentioned  as  perhaps  especially  helpful  in 
connection  with  this  chapter: 

Mr.  and  Mrs.  Webb's  Industrial  Democracy,  Pt.  II,  Chap.  II, 
"Collective  Bargaining."  The  entire  work  is  a  discussion  of  the 
subject. 

Schmoller's  Grundriss  der  allgemeinen  Volkswirtschaftslehre, 
Pt.  II,  7,  "Arbeitsverhaltniss,  Arbeitsrecht,  Arbeitsvertrag  und 
Arbeitslohn,"  pp.  259-317. 

Schaffner's  The  Labor  Contract  from  Individual  to  Collective 
Bargaining  (Bulletin,  University  of  Wisconsin,  Economics  and 
Political  Science  Series,  Vol.  II,  No.  1, 1907). 

Ely's  Labor  Movement  in  America,  Chap.  IV,  "The  Economic 
Value  of  Labor  Organizations." 

Hobson's  Economics  of  Distribution,  Chap.  VII,  "Bargains  for  the 
Sale  of  Labor-Power." 

Bullock's  Introduction  to  the  Study  of  Economics,  Chap.  XIV, 
"The  Wages  System";  it  includes  a  discussion  of  Labour  Contract. 

F.  J.  Stimson's  Labor  in  its  Relation  to  Law;  also  his  more 
elaborate  work,  Handbook  to  the  Labor  Law  of  the  United  States. 

2  P.  627.  The  following  cases  illustrate  liberty  of  contract  as 
applied  especially  to  the  labour  contract:  Jones  v.  People,  110  111. 
590  (1884);  Godcharles  &  Co.  v.  Wigeman,  113  Pa.  St.  431  (1886); 
Hancock  et  al.  v.  Yaden,  121  Ind.  366  (1889);  Ex  parte  Kuback,  85 
Calif.  274  (1890);  Commonwealth  v.  Perry,  155  Mass.  117  (1891); 
State  v.  Loomis  et  al,  20  S.  W.  (Mo.)  332  (1892);  Low  v.  Rees  Ptg. 
Co.,  41  Neb.  127  (1894);  Leep  v.  Railway  Co.,  58  Ark.  407  (1894); 
Harding  v.  People,  160  111.  459  (1896);  Shaver  v.  Pennsylvania  Co., 
71  Fed.  931  (1896);  Commonwealth  v.  Beatty,  15  Pa.  Superior 
Court  5  (1897);  Holden  v.  Hardy,  169  U.  S.  366  (1898);  In  re 
Morgan,  26  Colo.  415  (1899);  Fiske  v.  People,  188  111.  206  (1900); 
City  of  Seattle  v.  Smyth,  22  Wash.  327  (1900);  Woodson  v.  State, 
69  Ark.  521  (1900);  Knoxville  Iron  Co.  v.  Harbison,  183  U.  S.  13 
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(1901);  People  ex  rel.  v.  Coler,  166  N.  Y.  1  (1901);  Kilpatrick  v. 
G.  T.  Ry.  Co.,  74  Vt.  288  (1902);  Republic  Iron  &  Steel  Co.  o. 
State,  160  Ind.  379  (1903);  Patterson  v.  The  Endora,  190  U.  S.  169 
(1903);  Mathews  v.  People,  202  111.  389  (1903);  Kellysville  Coal  Co. 
v.  Harrier,  207 IU.  624  (1904). 

See  also  list  of  cases  in  Appendix  IV,  on  Police  Power  and  Labour 
Contract. 

3  P.  627.  Mrs.  Sidney  Webb,  Commonwealth,  February,  1896. 

4  P.  628.  Quoted  by  Hobson,  Economics  of  Distribution,  pp.  220-1. 
6  P.  628.  Pullman,  Illinois,  serves  as  an  illustration.    See  the 

author's  article  on  Pullman  in  Harper's  Monthly  Magazine,  Feb- 
ruary, 1885.  But  it  is  not  to  be  supposed  that  in  this  case  we  have  to 
do  with  deliberate  malice.  Mr.  Pullman  believed  that  his  plans 
would  be  beneficial  to  his  wage-earners.  The  investigator  of  the 
U.  S.  Department  of  Labor,  Mr.  Walter  B.  Palmer,  makes  the  fol- 
lowing statement  about  the  Calumet  and  Hecla  Mining  Company: 

"The  mining  companies  grant  five  year  ground  rent  leases  to 
employees  who  wish  to  build  houses  to  use  as  dwellings.  The  ground 
rent  lease  of  the  Calumet  and  Hecla  Mining  Company  provides  that 
if  the  lessee  shall  fail  to  pay  any  taxes  or  assessments,  or  if  he  should 
cease  to  be  an  employee  of  the  company,  by  discharge  or  otherwise, 
or  if  without  the  written  consent  of  the  company  should  sell,  assign, 
or  transfer  the  lease,  or  sell,  assign,  lease  or  sublet  the  house  he  has 
built  on  the  land,  or  if  he  should  do  several  other  specified  things,  the 
lease  shall  after  ninety  days  become  void,  the  company  shall  have 
the  right,  without  notice  to  take  full  possession  of  the  land  and  the 
house  thereon  built  by  the  lessee,  and  if  the  house  should  not  be 
removed  by  the  lessee  within  ninety  days  after  re-entry  it  shall 
vest  in  and  become  the  property  of  the  company  without  liability 
to  pay  for  the  same  or  any  part  thereof. 

"Some  other  companies  have  leases  similar  in  terms,  except  that 
they  also  have  a  provision  that  in  case  the  lease  terminates,  by 
above  specified  causes,  the  company  shall  pay  for  improvements  as 
agreed  between  the  company  and  the  lessee,  or  in  case  of  their 
disagreement  the  company  shall  pay  for  the  improvements  at  an 
appraised  valuation."  Cf.  U.  S.  Department  of  Labor,  Bureau  of 
Labor  Statistics  Bulletin  No.  139,  "  Michigan  Copper  District 
Strike  "  1914,  where  much  further  information  is  given  about  these 
leases. 
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8  P.  629.  Modifications  of  this  general  statement  must  be  made  in 
case  of  pressing  indebtedness  and  of  need  generally. 

7  P.  629.  Hobson,  op.  cit.,  pp.  218-9.  The  rest  of  the  paragraph 
follows  Hobson  closely. 

8  P.  630.  In  the  case  of  a  strike  of  wage-earners  in  laundries 
in  Chicago,  the  employees  did  make  the  demand  that  the  employers 
should  abandon  their  organisation.  Such  cases  are  extremely  rare. 
If  the  employees  should  become  stronger,  cases  of  this  kind  might 
be  expected  to  increase  in  frequency,  unless  in  the  meantime  better 
methods  of  settling  industrial  conflicts  are  devised. 

9  P.  635.  British  National  Insurance  Act,  1911,  Part  II,  Section  85, 
Sub-division  4  (Bulletin  of  the  United  States  Bureau  of  Labor, 
Workmen's  Insurance  and  Compensation  Series  No.  2,  July,  1912, 
p.  67).  A  standard  work  on  the  Act  generally  is  National  Insurance, 
by  A.  S.  Comyns  Carr  and  other  writers,  with  a  preface  by  the 
Right  Honourable  D.  Lloyd  George. 

"P.  636.  See  art.  "Judges  Do  Move,"  The  Nation  (N.  Y.), 
November  14,  1912;  the  opinion  in  the  case  is  printed  in  the  Law 
Journal  of  November  4, 1912. 

11  P.  636.  The  fellow  servant  rule  seems  to  have  been  established 
by  three  decisions:  (1)  Chief  Baron  Abinger's  decision  in  Priestley 
v.  Fowler,  3  Meeson  and  Welsby  1  (England,  1837),  the  classic 
case  in  this  connection,  the  plaintiff  in  which  was  a  butcher's 
driver's  helper  who  had  been  injured  by  the  breaking  down  of  the 
butcher's  van  on  which  he  was  riding  (Downey,  Work  Accident 
Indemnity  in  Iowa,  p.  26:)  (2)  Murray  v.  South  Carolina  Railroad 
Company,  1  McMullan  385  (South  Carolina,  1841)  where  it  was 
held  that  a  stoker  injured  by  the  negligence  of  the  engine  driver 
under  whom  he  worked  was  not  entitled  to  damages:  (3)  Farwell  v. 
Boston  and  Worcester  Railroad  Corporation,  4  Metcalf  49  (1842) 
in  which  an  engine  driver  suffered  the  loss  of  a  leg  through  a  signal- 
man's neglecting  to  change  a  switch  (op.  cit.,  pp.  27,  28).  For  a 
discussion  of  the  entire  fellow  servant  rule  see  Downey,  pp.  25-48. 

12  P.  637.  The  law  provides  that  a  minor  may  not  bind  himself, 
and  this  assertion  would  seem  to  imply  that  he  is  bound  by  his 
parents  or  guardians. 

13  P.  638.  The  law  as  it  exists  at  the  present  time  is  found  in  Die 
Gewerbe-Ordnung,  edited  by  Dr.  L.  Hoffmann  (Berlin,  1913,  15th 
ed.)    Tit.  VII,  §  133  f,  p.  445.   The  law  permits  the  judge  to  lessen 
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the  penalty  provided  in  the  contract  for  a  violation  of  the  competi- 
tion clause  (Konkurrenzklausel)  when  it  is  considered  to  be  too  high. 
It  is  further  provided  that  the  entire  contract  is  invalid  if  it  cannot 
be  so  changed  as  to  reduce  the  penalty  to  a  just  one.  It  has  been 
held  further  by  the  Court  of  the  Empire  that  the  provision  that  one 
may  not  enter  into  a  competitive  business  for  three  years  is  reason- 
able. 

The  subject  is  still  agitated  and  it  is  hoped  that  the  law  which 
treats  of  the  competition  of  employees  with  their  former  employers 
will  be  further  modified  so  as  to  afford  additional  protection  to  the 
employee.  This  subject  was  discussed  in  the  Archiv  fur  Sozial- 
vrissenschaft  und  Sozialpolitik,  Vol.  XXXVII,  p.  343,  SozMpolitische 
Chronik,  art.  "Angestelltenorganisationen  und  Sozialpolitik," 
and  in  Die  Neue  Zeit,  "Die  Konkurrenzklausel  und  die  Handels- 
angestellten,"  art.  by  G.  Hoch,  Vol.  XXXI,  pp.  477-480,  Dec.  27, 
1912. 


CHAPTER  VII 

CLASS  LEGISLATION 

What  does  class  legislation  really  mean?  It  is  a 
strange  perversion  of  the  phrase  class  legislation  which 
we  witness  at  the  present  time  and  to  which  we  listen. 
Class  legislation  originally  signified  favours  conferred 
on  a  few,  separating  them  out  from  the  mass,  such  as 
patents  of  nobility,  etc.  A  certain  cynicism  and  a  scep- 
ticism concerning  the  sincerity  of  those  who  oppose  laws 
for  the  masses  on  grounds  of  class  legislation  are  not 
unnatural  when  we  see  how  legislation  originally  di- 
rected against  the  strong  is  by  them  turned  against  the 
relatively  weak.  It  is  so  with  class  legislation.  First 
of  all,  let  us  examine  the  phrase  "class  legislation". 
We  have  already  seen  that  persons  exist  in  classes  as 
do  things.  They  were  made  so  by  nature  and  environ- 
ment, and  we  cannot  deal  with  them  otherwise  than  as 
classes.  As  Cooley  says  in  his  Constitutional  Limita- 
tions:1 "It  is  proper  to  recognize  distinctions  that  exist 
in  the  nature  of  things."  Let  us  consider  different 
classes  of  things,  for  example,  farms;  this  is  one  class 
of  property.  Also  we  have  farmers,  who  form  one  class 
of  men,  with  different  needs  from  other  classes  of  men. 
We  have  railways  and  those  connected  with  them,  con- 
stituting another  class  of  property  and  another  class  of 
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men.  There  are  those  who  are  concerned  with  mercan- 
tile establishments,  factories,  elevators,  banks,  etc.,  in 
one  way  or  another.  All  of  these  constitute  various 
classes  in  a  community,  and  we  have  legislation  appli- 
cable to  these  classes  of  things  and  the  classes  of  persons 
who  have  to  do  with  them.  We  have  banking  acts,  but 
they  do  not  apply  to  all  classes  of  corporations.  We 
have  laws  sometimes  of  local  application  because  the 
needs  of  the  locality  require  them.  Where  no  special 
legislation  for  cities  is  allowed,  as  in  Ohio,  it  is  necessary 
to  classify  the  cities.  Possibly  there  may  be  only  one 
city  in  a  class  but  we  have  classes  of  cities  because  things 
exist  in  classes.  Notice  also  here  the  suggestion  of  a  dif- 
ference between  special  legislation  and  class  legislation. 
Special  legislation  would  be  legislation  for  an  individual 
case.2  Grants  of  public  utility  franchises  have  often 
been  given  to  a  favoured  class  and  afford  a  real  griev- 
ance, because  these  grants  were  frequently  made  orig- 
inally by  class  legislation  in  the  worst  sense  of  the  term. 
We  have  also  class  legislation  with  respect  to  vendors 
of  intoxicating  drinks  and  to  other  vendors,  limiting 
contracts.  We  have  legislation  concerning  vendors 
of  poison,  inspection  of  elevators,  and  homestead  acts, 
all  limiting  contracts.  Homestead  acts  legislate  in  the 
interests  of  those  who  have  homesteads  and  exclude 
from  their  operation  those  who  do  not  have  them.  They 
are  legislation  directed  against  the  class  of  creditors.  In 
fact  all  labour  legislation  to  be  of  worth  has  to  be  class 
legislation  in  one  sense  of  the  word.  We  have  classes  and 
we  recognise  these  classes  in  factory  legislation.  It  is 
not  class  legislation  in  the  invidious  sense,  because  the 
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aim  is  to  benefit  the  great  mass  and  through  social  sol- 
idarity to  benefit  the  whole.  It  is  believed  that  in 
benefiting  the  class  we  benefit  the  whole  of  society,  for 
society  lives  in  a  condition  of  solidarity.  We  find  illus- 
tration in  the  twelve  hour  law  for  street  car  employees 
in  Maryland.  In  many  ways  such  a  law  benefits  the 
community  as  a  whole.  For  years  it  prevented  strikes, 
disturbances  of  the  peace,  and  injury  to  the  weaker 
classes  of  the  community.  Take  especially  the  case  of 
protection  of  street  car  motormen  by  enclosed  vesti- 
bules. We  cannot  say  that  this  is  class  legislation  in  an 
invidious  sense  simply  because  it  does  not  apply  to  milk 
wagons.  Also  the  employment  of  women  in  coal  mines 
is  prohibited  because  of  special  features  connected  with 
it.  Many  of  the  more  important  labour  laws  are  ex- 
cellent examples  of  class  legislation.3 

In  the  New  Zealand  laws,  for  example,  there  is  always 
reference  to  a  special  class.  Such  reference  is  also  found 
in  a  brief  prepared  by  Mr.  Andrew  A.  Bruce  4  and  Mr. 
Ela  in  a  case  which  was  brought  before  the  Supreme 
Court  of  Illinois  in  regard  to  the  employment  of  women: 
"A  law  under  this  branch  of  the  legislative  power  (i.  e., 
police  power)  is  not  obnoxious  to  the  objection  that  it 
does  not  regulate  all  occupations  which  are  dangerous, 
or  which  need  regulation.  It  is  palpably  impossible  to 
apply  such  a  rule  to  laws  of  this  nature.  They  are  reg- 
ulations demanded  by  considerations  of  public  policy. 
This  kind  of  legislation,  whether  by  State  legislatures 
or  city  councils,  must  be  progressive;  it  cannot  cover 
the  ground  in  one  act;  it  must  furnish  the  remedy  as  the 
need  appears,  or  the  public  vicissitudes  demand.  And 
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the  law,  in  any  event,  only  requires  that  the  regulation 
should  apply  to  the  particular  class  which  is  affected 
in  the  same  manner,  as  has  been  held  by  this  court  in 
cases  hereinafter  recited."  5 

Mr.  Justice  Bruce  has  elaborated  this  thought  still 
further  in  an  article  on  "The  True  Criteria  of  Class 
Legislation"  6  where  he  finds  the  only  and  true  test  to 
be  whether  one  is  injured  or  put  to  a  disadvantage  in 
his  competition  with  others.  He  expresses  his  idea  as 
follows: 

"And  is  not  the  test  of  class  legislation  after  all  whether 
or  not  by  that  legislation  any  person  is  hindered  in  his  strug- 
gle or  competition  with  his  fellow  men,  and  not  whether  the 
rules  which  are  adopted  to  regulate  his  particular  trade  or 
calling  are  made  to  apply  to  trades  and  callings  with  which 
he  has  no  concern?  Is  not  this  all  that  the  term  'Equal  pro- 
tection of  the  Laws'  implies?  There  is,  for  instance,  no 
competition  between  the  woman  working  on  the  farm,  and 
the  woman  working  in  the  office,  or  between  the  woman 
in  the  office  and  the  woman  in  the  factory,  nor  even  between 
the  women  working  in  different  kinds  of  factories  or  work- 
shops, nor  is  there  any  competition  between  the  manufacturer 
and  the  farmer  or  the  merchant  and  the  lawyer.  No  regula- 
tion then  of  the  class  may  be  necessary,  and  if  not  necessary 
it  is  a  deprivation  of  property  without  reason  based  upon  the 
public  welfare,  which  is  nothing  more  or  less  than  a  depriva- 
tion of  property  without  due  process  of  law.  If,  however, 
it  is  necessary  and  is  wise  in  its  nature,  the  legislation  which 
it  imposes  should  not  be  nullified  merely  because  it  is  not 
broad  enough  to  include  the  whole  of  organized  society.  The 
inquiry  should  be  is  it  wise,  is  it  necessary,  does  it  include  all 
competing  with  one  another  in  the  particular  trade,  business 
or  calling;  not  whether  other  independent  callings  are  simi- 
larly regulated  and  controlled.    A  beginning  for  all  police 
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legislation  must  be  made  somewhere,  and  that  somewhere 
is  where  the  exigency  is  made  manifest  by  the  legislature. 
Regulation  may  also  be  needed  elsewhere,  but  that  need 
does  not  necessarily  negative  the  necessity  for  the  regulation 
in  the  place  where  it  is  afforded." 

We  cannot,  then,  take  the  whole  mass  of  society  at 
once.  The  same  point  was  brought  out  in  a  decision 
written  by  Mr.  Justice  Field  of  the  United  States  Su- 
preme Court.7  The  law  provides  that  no  person  owning, 
or  employed  in,  a  public  laundry  or  public  wash  house 
within  the  limits  prescribed  by  the  ordinance  of  San 
Francisco  should  wash  or  iron  clothes  between  10  p.  m. 
and  6  a.  m.  or  on  Sundays.  The  unanimous  opinion 
was:  "It  is  not  legislation  discriminating  against  any 
one.  All  persons  engaged  in  the  same  business  within 
it  are  treated  alike;  are  subject  to  the  same  restriction 
and  are  entitled  to  the  same  privileges  under  similar 
conditions."  8 

Laws  against  payment  in  kind  or  anti-truck  laws 
(also  called  anti-store  order  laws)  are  made  applicable 
to  classes  in  the  community,  when  they  are  good  laws. 
They  are  generally  not  needed,  but  there  are  certain 
classes  in  some  parts  of  the  country  who  require  their 
protection  and  miners  working  in  comparative  isolation 
are  one  of  these  classes.  After  a  good  deal  of  wavering, 
the  drift  of  judicial  decision  seems  to  favour  the  con- 
stitutionality of  such  legislation.9 

The  same  principle  has  been  affirmed  in  Michigan  in 
the  case  of  the  Sunday  closing  law  for  barbers.  The 
Supreme  Court  of  Michigan  declared  that  "By  class 
legislation,  we  understand  such  legislation  as  denies 
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rights  to  one  which  are  accorded  to  others,  or  inflicts 
upon  one  individual  a  more  severe  penalty  than  is  im- 
posed upon  another  in  like  case  offending,"  and  quoted 
from  Cooley's  Constitutional  Limitations  (6th  ed.,  p.  479) 
as  follows:  "If  the  laws  be  otherwise  unobjectionable, 
all  that  can  be  required  in  these  cases  is  that  they  be 
general  in  their  application  to  the  class  or  locality  to 
which  they  apply;  and  they  are  then  public  in  character, 
and  of  their  propriety  and  policy  the  legislature  must 
judge."  10 

Now  with  the  evolution  of  society,  differentiation 
develops  and  new  economic  classes  continually  emerge; 
consequently  we  should  naturally  expect  an  increase  in 
class  legislation,  and  frequently  a  test  of  sound  legisla- 
tion is  precisely  this,  that  it  is  class  legislation.  But 
this  does  not  mean  that  class  legislation  may  not  un- 
duly favour  a  class  or  unduly  burden  a  class.  In  a  mod- 
ern democracy  this  danger  is  especially  pronounced. 
To  use  one  illustration,  agricultural  landed  property  is 
far  safer  in  the  United  States,  where  the  land-owning 
farmer  is  capable  of  dominating  legislation,  than  in  Eng- 
land, where  the  agricultural  land  owners  and  farmers 
are  a  small  minority. 

In  this  matter  of  class  legislation  we  can  provide  no 
formula  which  make  a  just  and  wise  policy  easy.  All 
that  can  be  done  is  to  indicate  the  general  principles 
which  must  be  applied  justly  and  wisely  to  concrete 
cases  as  they  arise. 

There  are  also  decisions  of  a  different  kind  which  the 
courts  do  not  hold  to  be  class  legislation,  but  which  the 
working  people  feel  are  class  legislation  or  class  deci- 
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sions.  Mr.  and  Mrs.  Webb  call  attention  to  such  a  de- 
cision reached  concerning  common  employment, — that 
the  workmen  may  not  claim  damages  when  the  accident 
is  due  to  one  engaged  in  the  same  employment.  Accord- 
ing to  these  authors:  "To  the  manual  worker  this  dis- 
tinction for  which  Lord  Abinger  was  chiefly  responsible, 
seemed  an  intolerable  piece  of  class  legislation."  u 


Notes  and  References  to  Chapter  VII 

1  P.  643.  Constitutional  Limitations,  7th  ed.,  p.  889. 

2  P.  644.  In  the  case  of  People  v.  C.  P.  Ry.  Co.  (105  Cal.  576, 
1895)  it  was  stated: 

"A  law  which  operates  only  upon  a  class  of  individuals  is  none 
the  less  a  general  law  if  the  individuals  to  whom  it  is  applicable 
constitute  a  class  which  requires  legislation  peculiar  to  itself,  in 
the  matter  covered  by  the  general  law,  and  which  is  germane  to  the 
purpose  of  the  law." 

And  in  the  case  of  Nicholas  v.  Walter  [37  Minn.  264  (1887),  at 
p.  272]  the  following  view  was  taken: 

"The  true  practical  limitation  of  the  legislative  power  to  classify 
is  that  the  classification  shall  be  based  upon  some  apparent  natural 
reason,  some  reason  suggested  by  necessity,  by  such  a  difference  in 
the  situation  and  circumstances  of  the  subjects  placed  in  different 
classes,  as  suggests  the  necessity  or  propriety  of  different  legislation 
with  respect  to  them." 

3  P.  645.  Consider  also  mechanic's  hen  labour  laws,  the  eight- 
hour  day  for  miners  in  Utah,  usury  laws,  anti-oleomargarine  laws, 
and  many  others,  some  good,  some  doubtful,  some  bad. 

4  P.  645.  Now  Justice  of  the  Supreme  Court  of  North  Dakota. 
G  P.  646.  See  Brief  and  Argument  of  defendant  in  error  prepared 

by  John  W.  Ela  and  A.  A.  Bruce,  p.  29,  Ritchie  v.  People,  155  111. 
98  (1895). 

8  P.  646.  60  Central  Law  Journal,  June  1905,  p.  425. 

7  P.  647.  In  the  case  of  Barbier  v.  Connolly,  113  U.  S.  27  (1885). 
«  P.  647.  P.  23  of  Brief.    Cf.  p.  24. 

9  P.  647.  See  Peel  Splint  Coal  Co.  v.  State,  36  West  Va.  802;  also 
Harbison  v.  Knoxville  Iron  Co.,  183  U.  S.  113.  The  reader  who 
desires  to  pursue  the  subject  further  is  referred  to  Judge  Bruce's 
article  "The  Anthracite  Coal  Industry  and  the  Business  affected 
with  a  Public  Interest,"  VII  Michigan  Law  Review  (June,  1909) 
pp.  633-642. 

10  P.  648.  People  v.  Bellet,  99  Mich.  151  (1894). 

11  P.  649.  Industrial  Democracy,  Vol.  I,  p.  367. 
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CHAPTER  VIII 

PACTS  AS  TO  IMPAIRMENT  OP  LIBERTY.  DEPRIVATION  OP 
PROPERTY  AND  POSSIBILITY  OP  INDIVIDUAL  REGULA- 
TION OP  CONTRACT  AS  OPPOSED  TO  CLASS  REGULA- 
TION. LAW  VERSUS  TRADE  UNIONS  FOR  CLASS  REG- 
ULATION 

There  can  be  little  doubt  as  to  the  facts  concerning 
the  impairment  of  liberty  under  individualistic  con- 
tract. Preceding  chapters  have  made  this  clear.  It  is 
said  we  must  not  deprive  the  workman  of  his  liberty  to 
work  in  factories  on  Sunday.  But  that  is  not  liberty. 
No  workmen  desire  long  hours  and  payment  in  kind: 
the  claim  that  they  desire  this  is  either  sophistry  or 
claptrap.  It  is  said  that  their  liberty  is  impaired  be- 
cause they  cannot  contract  to  work  thirty-six  hours  in 
succession  nor  to  take  payment  in  goods  over  the  quality 
and  price  of  which  they  have  no  adequate  control;  but 
they  do  not  desire  these  evils  if  the  evils  can  be  obviated; 
and  in  collective  action  we  find  at  least  a  partial  remedy. 
All  this  is  clearly  illustrated  by  a  quotation  from  an 
article  by  Professor  John  R.  Commons  concerning  a 
decision  of  the  Supreme  Court  of  Illinois  on  the  eight 
hour  day  for  working  women  [Ritchie  v.  People,  155  111. 
98  (1895),  which  has  since  then  been  reversed  in  Ritchie 
&  Co.  v.  Wayman,  244  111.  509  in  1910 — only  five  years 
later]. 
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"The  Supreme  Court  of  Illinois  has  declared  unconstitu- 
tional the  factory  and  sweat  shop  act  limiting  the  working 
day  for  women  to  eight  hours.  The  grounds  of  the  decision 
seem  to  be  that  the  Constitution  guarantees  freedom  of  con- 
tract; that  the  power  to  labor  is  a  species  of  property  which 
is  protected  by  the  Constitution;  that  women  are  receiving 
higher  legal  rights  in  other  directions;  and  to  deprive  them 
of  the  right  to  freely  sell  their  labor  power  under  any  con- 
ditions whatever  is  to  remand  them  back  again  to  a  lower 
legal  position. 

"  The  evil  aimed  at  is  the  working  of  women  and  children 
12  to  16  hours  a  day  in  the  Chicago  sweat  shops.  It  is  not 
likely  that  the  law  deprives  such  women  of  a  great  amount 
of  freedom.  There  are  various  degrees  of  freedom.  The 
court  would  probably  not  permit  the  sweaters'  victims  to 
sell  themselves  by  contract  into  absolute  slavery,  although 
many  of  them  would  doubtless  better  their  condition  by  doing 
so.    Speaking  of  the  decision  the  Chicago  Times-Herald  says: 

'"There  is  a  ghastly  sort  of  irony  in  the  attempt  of  the 
supreme  court  to  explain  or  excuse  its  decision  upon  the 
plea  that  it  is  protecting  the  rights  of  weak  individuals  with 
labor  to  sell.  Of  course,  a  judicial  tribunal  cannot  be  ex- 
pected to  take  cognizance  of  the  facts  that  working  people, 
in  so  far  as  they  are  represented  by  labour  organizations 
and  earnest  but  unofficial  friends  of  the  laboring  classes, 
urged  the  enactment  of  the  law,  and  that  millionaire  firms 
attacked  its  constitutionality.  These  things  cannot,  perhaps, 
be  brought  within  the  official  purview  of  a  court,  but  they 
can  and  shall  be  presented  to  the  people.  What  a  mockery 
it  is  to  read  that  the  supreme  court  has  demolished  this 
humane,  this  civilizing  law  on  the  plea  that  it  robs  the  poor 
of  their  right  to  sell  their  labor  as  they  will.  Dives  demands 
protection.  The  court  accedes  to  his  demand,  but  pleads 
that  it  acts  in  the  interests  of  Lazarus. '"  1 

If  the  court  had  not  made  the  decision  on  the  ground 


LIBERTY  UNDER  INDIVIDUALISTIC  CONTRACT     653 

that  they  were  trying  to  protect  the  freedom  of  the 
workingmen  it  would  have  been  another  matter.  But 
especially  irritating  was  the  claim  of  the  judges  that 
they  were  carrying  out  the  wishes  and  desires  of  the 
wage-earning  class  when  they  were  really  carrying  out 
the  schemes  of  the  big  firms  behind  them  who  had  put 
up  their  money  to  defeat  the  law.2 

Take  again  the  plea  that  we  sometimes  see  in  the 
decisions  of  the  courts,  that  regulation  of  contract  de- 
prives persons  of  the  opportunity  to  work.  A  sound 
point  was  made  in  the  decision  of  the  Massachusetts 
Supreme  Court,  that  the  law  prohibits  work  only  at 
certain  times  and  places  or  under  specified  conditions. 
Mary  Shirley,  a  woman  over  twenty-one  years  of  age, 
was  employed  in  a  manufacturing  establishment  over 
ten  hours  a  day  and  the  employer  was  convicted.3  In 
giving  the  opinion,  the  court  stated: 

"It  is  also  said  that  the  law  violates  the  right  of 
Mary  Shirley  to  labor  in  accordance  with  her  own 
judgment  as  to  the  number  of  hours  she  may  work. 
The  obvious  and  conclusive  reply  to  this  is  that  the 
law  does  not  limit  her  right  to  labor  as  many  hours 
per  day  or  per  week  as  she  may  desire.  It  merely  pro- 
hibits her  being  employed  continuously  in  the  same 
service  more  than  a  certain  number  of  hours  per  day 
or  week,  which  is  so  clearly  within  the  power  of  the  legis- 
lature that  it  becomes  unnecessary  to  inquire  whether 
it  is  a  matter  of  grievance  of  which  the  defendant  has 
a  right  to  complain."  4  The  limitation  promotes  health 
and  increases  the  total  capacity  for  labour.  She  can 
work  elsewhere  but  not  in  that  particular  time  and 
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place.  The  point  made  by  Ela  and  Bruce  in  their  brief 
already  referred  to  is  that  this  act  does  not  take  from  her 
the  right  to  work  but  increases  her  right  to  work,  for  the 
law  which  promotes  health  and  preserves  strength 
thereby  increases  the  total  capacity  for  work,  which  is 
the  true  purpose  of  these  laws.  If  persons  are  allowed  to 
work  fifteen  hours  per  day  the  labour  power  is  soon  ex- 
hausted :  thus  the  law  which  prevents  this  really  increases 
the  capacity  for  work. 

It  is  said  that  to  deprive  working  people  of  the  right 
to  work  deprives  them  of  their  property,  because  labour 
is  their  property  and  contract  is  one  of  the  incidents  of 
property.  But  the  effect  is  to  increase  property,  as  we 
have  just  seen.  In  the  case  of  an  anti-truck  law,5  a 
West  Virginia  judge  thought  that  "The  right  to  con- 
tract in  respect  of  property,  including  contracts  for 
labor,  is  property,  protected  by  the  Constitution." 
A  full  grown  citizen  has  a  right  voluntarily  to  contract 
to  receive  groceries  instead  of  money.  We  cannot,  the 
court  maintained,  interfere  with  that  right. 

In  opposition  to  the  view  of  the  court  we  can  say, 
first,  then,  that  property  itself  is  subject  to  regulation 
for  public  good,  that  is,  health,  morals,  etc. ;  and  second, 
that  the  object  of  the  anti-truck  law  is  to  protect  wage- 
earners'  property  against  a  system  involving  a  poor  use 
of  it.6  We  must  take  exception  to  the  words  "volun- 
tary contracts  ".  It  must  be  recognised  that  there  is  a 
coercion  of  economic  forces.  We  have  here  again  the 
problem  of  the  twentieth  man, — one  man  yielding  and 
forcing  the  others  to  yield,  so  that  the  only  way  the 
nineteen  men  can  be  protected  is  to  compel  the  twentieth 
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man.  This  was  illustrated  in  the  case  of  the  barbers  in 
Madison,  Wisconsin,  when  they  wanted  to  close  their 
shops.  They  got  the  consent  of  all  but  one  man,  but 
that  one  man  forced  the  action  of  the  nineteen  others. 
This  control  of  a  small  minority  makes  individual  reg- 
ulation impossible  for  the  mass. 

It  is  to  be  observed  that  our  courts  have  also  in  some 
cases  recognised  the  coercion  of  economic  forces.  This 
has  happened  particularly  in  the  case  of  common  car- 
riers and  the  public.  The  following  quotation  from  a 
decision  of  the  United  States  Supreme  Court  illustrates 
this  point: 

"The  carrier  and  his  customer  do  not  stand  on  a 
footing  of  equality.  The  latter  is  only  one  individual 
of  a  million.  He  cannot  afford  to  higgle  or  stand  out 
and  seek  redress  in  the  courts.  His  business  will  not 
admit  of  such  a  course.  He  prefers,  rather,  to  accept 
any  bill  of  lading  or  sign  any  paper  the  carrier  presents, 
often  indeed  without  knowing  what  the  one  or  the 
other  contains."  7 

It  must  be  observed  here  in  criticism  that  in  other 
contracts,  and  especially  in  labour  contracts,  the  co- 
ercion of  economic  forces  has  not  received  that  recogni- 
tion which  must  be  demanded  by  a  realistic  jurisprud- 
ence, based  on  the  actual  economic  life  of  the  twentieth 
century.  It  is  particularly  our  State  courts  which  lag 
behind  economic  development,  and  these  too  often 
afford  a  humiliating  contrast  with  the  usually  enlight- 
ened decisions  of  the  United  States  Supreme  Court. 

For  the  masses  we  must  have  regulation.  We  may 
say,  Let  us  have  it  through  trade  unions  instead  of  by 
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statutes.8  But  there  is  difficulty  in  this,  and  if  regula- 
tion is  a  matter  of  general  social  concern  there  are  many 
reasons  why  it  is  better  to  settle  it  by  law  than  by  trade 
unions.  It  tends  better  to  promote  the  public  peace. 
No  one  can  say  how  many  strikes  in  Baltimore  we  might 
have  had,  had  it  not  been  that  the  law  regulated  the 
length  of  the  working  day  for  street  car  employees.  Is 
it  not  in  accordance  with  the  development  of  civilisation 
to  have  such  a  matter  decided  by  a  body  which  repre- 
sents the  general  public — that  is  to  say,  the  legislature; 
or,  still  better,  by  a  commission  like  the  Wisconsin  In- 
dustrial Commission  carrying  out  the  wishes  of  the  legis- 
lature in  establishing  "reasonable"  conditions?  9 

Courts  seem  to  tend  in  the  direction  of  recognition 
of  classes;  for  example,  in  taxation,  "equality "  in  Con- 
stitutions is  frequently  interpreted  to  mean  equality  as 
to  class.  But  the  movement  is  too  slow.  However, 
lately  the  courts  have  been  upholding  legislation  which 
formerly  they  declared  unconstitutional,  and  it  has 
been  said  that  "for  courts  they  are  moving  pretty  fast," 
as  is  clearly  shown  in  the  cases  cited  on  the  Labour 
Contract.  See  Appendix  IV,  Part  IV,  2.  The  old 
story — things  righting  themselves  in  the  long  run — is  as 
pernicious  here  as  in  many  other  cases.10 


Notes  and  References  to  Chapteb  VIII 

» P.  652.  By  J.  R.  Commons  in  The  Kingdom,  April  12,  1895. 

2  P.  653.  Schmoller  makes  the  point  that  the  old  labour  contracts 
preceding  the  so-called  freedom  of  labour  contract  were  arranged  in 
accordance  with  custom  and  law  in  certain  fixed  types;  that  is  to 
say,  the  contracts  were  class  contracts.  This  was  the  case,  for 
example,  with  journeymen,  with  household  servants,  and  with  mine 
labourers.  It  was  determined  what  payment  they  should  receive, 
both  in  kind  and  in  money,  also  what  shares  of  profit  they  should 
receive,  if  any.  It  was  thus  determined  when  and  how  the  work 
should  be  done,  what  free  time  the  labourers  should  have,  whether 
or  not  they  should  work  on  Sunday,  etc.  The  labour  conditions  were 
regulated  for  the  entire  course  of  the  labourer's  life  in  accordance 
with  economic  conditions  of  production  on  the  one  hand,  and  on  the 
other  in  accordance  with  certain  moral  and  legal  points  of  view 
corresponding  to  the  needs  of  the  family  life,  etc.  Later  it  was 
thought  that  all  limitations  upon  labour  contracts  should  be  re- 
moved and  that  each  one  should  make  his  own  individual  contract. 
This  was  the  eighteenth  century  philosophy.  Schmoller  also  points 
out  the  fact  that  the  so-called  free  labour  contract  may  indicate 
deterioration  in  condition  for  the  indolent  and  backward  labourers, 
for  the  immature  (those  who  are  not  adults),  and  for  women  and 
children;  that  is,  as  compared  with  the  former  status.  (Notes  from 
the  lectures  of  Professor  Gustav  Schmoller).  But  Schmoller  has 
shown  that  even  now  the  individual  contract  in  labour  relations 
plays  a  far  smaller  role  than  we  are  apt  to  think.  Contracts  are 
made  for  groups;  they  become  type-contracts  rather  than  individual 
contracts,  and  not  only  are  substantially  the  same  for  great  groups 
and  classes,  but  they  are  increasingly  regulated  by  social  forces, 
including  legislation  and  administration.  This  is  clearly  brought 
out  in  Schmoller's  Grundriss  der  Allgemeinen  Volkswirtschaftslehre 
(1st  ed.,  Pt.  II,  Bk.  Ill,  §§  205-208,  pp.  268-292). 

3  P.  653.  According  to  brief  of  Ela  and  Bruce,  p.  9. 

*  P.  653.  Commonwealth  v.  Hamilton  Manufacturing  Company, 
120  Mass.  383,  Supreme  Court  of  Massachusetts. 
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6  P.  654.  Stimson,  Labor  in  its  Relation  to  Law,  p.  61. 

8  P.  654.  Unfortunately  it  is  still  the  general  rule  that  statutes 
against  truck  stores  or  payment  in  kind  are  held  unconstitutional. 
The  Cyclopcedia  of  Law  and  Procedure  (Vol.  VIII,  p.  888)  gives  the 
following  cases  in  accord  and  contra  the  dictum  that  "A  statute  is 
void  which  attempts  to  regulate  the  payment  of  wages  or  sale  of 
goods  to  employees." 

Accord 

1.  Leep  v.  St.  Louis  Rd.,  58  Ark.  407  (1894).  (The  method  of 
wage  payment  is  regulated,  but  it  is  not  a  script  case.) 

2.  Harding  v.  People,  160  111.  459  (1896).  (Statute  regulated  the 
weighing  of  coal.  Unconstitutional  as  an  interference  with  free 
contract.) 

3.  Braceville  Coal  v.  People,  147  111.  66  (1893).  (Statute  requiring 
weekly  payment  of  wages  held  unconstitutional.) 

4.  Frorer  v.  People,  141  111.  171  (1893).  (Here  a  script  statute  was 
held  void.) 

5.  Coram,  v.  Perry,  155  Mass.  117  (1891).  (Statute  attempted  to 
prevent  the  fining  of  employees  for  defective  work.  Held  void,  but 
dissenting  opinion  by  Mr.  Justice  Holmes  was  rendered.) 

6.  Comm.  v.  Potomska  Mills,  155  Mass.  122  (1891).  (Same  as 
previous). 

7.  People  v.  Coler,  166  N.  Y.  1  (1901).  (One  of  the  terms  of  the 
contract  was  to  pay  the  prevailing  rate  of  wages.  Held  void  this 
provision.) 

8.  In  re  Preston,  63  Ohio  St.  428  (1900).  (Statute  provided  for 
the  weighing  of  coal  before  screening.    Held  void.) 

9.  State  v.  Norton,  7  Ohio  Superior  &  Common  Pleas  Dec.  354 
(1897). 

10.  Comm.  v.  Brown,  8  Pa.  Super.  Ct.  339  (1897).  (Weighing 
provided  by  statute  as  previous  to  screening.   Held  void.) 

11.  Comm.  v.  Isenberg,  4  Pa.  Dist,  579  (1895).  (Statute  required 
semi-monthly  payment  of  wages.   Held  void.) 

12.  State  v.  Fire  Creek  Coal,  33  W.  Va.  188  (1889).  (Statute 
prevented  sale  by  employer  of  goods  at  a  higher  per  cent,  profit  than 
others.   Held  void.) 

13.  State  v.  Goodwell,  33  W.  Va.  179  (1889).  (This  was  a  script 
case.) 

Strictly  speaking,  only  two  of  these  are  truck  cases,  numbers  4  and 
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13,  the  rest  being  some  other  form  of  interference  in  the  contract  of 
labour  performance.  The  following  cases,  as  given  by  the  Cyclo- 
paedia of  Law  and  Procedure,  hold  script  statutes  void:  Frorer  v. 
People,  141  111.  66  (1893);  State  v.  Goodwell,  33  W.  Va.  179  (1889). 

The  cases  below  cited  upheld  the  purpose  of  anti-truck  legislation: 

Contra 

1.  Woodson  v.  State,  69  Ark.  521  (1901).  (Statute  regulated  the 
weighing  of  coal.    Held  valid.) 

2.  Jones  v.  People,  110  111.  590  (1884).  (Statute  regulated  the 
weighing  of  coal.    Held  valid.) 

3.  Whitebreast  Fuel  v.  People,  175  111.  51  (1898).  (To  same 
effect.) 

The  two  Illinois  cases  here  quoted  are  not  contra  to  those  cited  in 
accord.  Rather  the  authority  for  this  reference,  the  Cyclopadia 
of  Law  and  Procedure  is  in  error  in  citing  these  cases  here,  for  in 
both  the  court  distinctly  states  that  the  State  cannot  interfere  in 
the  contract — that  the  parties  can  use  their  own  judgment  as  to 
what  shall  be  received  in  payment.  These  two  Illinois  cases  should 
then  really  be  cited  with  the  accord,  though  the  act  in  question  is 
held  proper,  but  that  is  because  the  court  interprets  it  as  not  inter- 
fering. 

4.  Hancock  v.  Yaden,  121  Ind.  366  (1889).  (Statute  provided 
for  payment  at  least  once  in  every  two  weeks  and  in  lawful  money. 
Held  valid.  The  court  justifies  the  regulation,  however,  on  the 
ground  of  the  right  of  the  State  to  protect  and  maintain  lawful 
money.) 

5.  State  v.  Loomis,  Mo.  20  S.  W.  332  (1892).    (Script  case.) 

6.  Knoxville  Iron  Co.  v.  Harbison,  103  Tenn.  421  (1901).  (Script 
case.) 

7.  Knoxville  Iron  Co.  v.  Harbison,  183  U.  S.  13  (1901) .  (This  case 
affirms  the  Tennessee  case  cited  previous  to  this.) 

8.  State  v.  Haun,  7  Kans.  App.  509  (1898).  (Script  law  upheld. 
This  case  is  not  cited  in  the  Cyclopedia.) 

Cases  numbered  4,  5,  6,  7,  and  8  are  script  cases. 

Indiana,  Missouri,  Tennessee,  Kansas,  and  the  United  States 
Supreme  Court  say  that  script  statutes,  i.  e.  acts  preventing  the 
giving  of  script  in  payment  of  wages,  or  the  making  of  such  con- 
tracts for  script,  are  constitutional.  On  the  other  hand,  Illinois 
and  West  Virginia  hold  them  to  be  unconstitutional. 
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The  cases  given  above  which  are  not  script  cases,  however,  are 
valuable  as  indicating  what  the  States  would  probably  hold  on  script 
cases.  Those  cases  seem  to  indicate  that  Arkansas,  Massachusetts, 
New  York,  Ohio,  and  Pennsylvania  would  also  hold  the  script  laws 
void;  but  this  is  not  certain  of  any  or  all  of  these  States. 

But  there  are  those  learned  in  the  law  who  look  upon  the  plea 
that  regulation  forbidding  truck  stores  is  an  interference  with 
liberty,  as  the  veriest  nonsense,  and  the  layman  can  find  judicial 
denunciation  of  this  view  of  liberty  as  strong  as  any  language  he  is 
likely  to  use. 

Even  the  law  forbidding  the  imposition  of  fines  by  employers  for 
defective  work,  although  declared  unconstitutional  by  a  majority 
of  the  court  in  Massachusetts  in  the  case  above  referred  to  as 
Comm.  v.  Perry,  155  Mass.  117,  was  upheld  by  Mr.  Justice  Holmes, 
then  of  that  court,  because  he  could  not  look  upon  it  as  an  inter- 
ference with  fundamental  rights.  The  following  is  a  more  detailed 
description  of  the  case,  which  was  decided  December  1, 1891 : 

Mr.  Justice  Holmes  dissented  from  the  majority  of  the  court  in 
the  opinion  that  the  law  to  protect  the  employee  from  fines  imposed 
for  poor  work  and  "forbidding  the  employer  to  withhold  any  part  of 
the  contract  price  from  such  weaver  upon  his  doing  the  work  im- 
properly, and  in  requiring  such  an  employer  to  pay  the  same  price 
for  inferior  work  as  for  good  work,"  is  in  conflict  with  the  Constitu- 
tion and  particularly  with  Art.  1  of  the  Declaration  of  Rights  which 
secures  to  all  the  right  "of  acquiring,  possessing  and  protecting 
property." 

In  dissenting  Mr.  Justice  Holmes  stated: 

"  I  cannot  doubt  that  the  legislature  had  the  right  to  deprive  the 
employers  of  an  honest  tool  which  they  were  using  for  a  dishonest 
purpose,  and  I  cannot  pronounce  the  legislation  void,  as  based  on  a 
false  assumption,  since  I  know  nothing  about  the  matter,  one  way 
or  the  other.  The  statute,  however  construed,  leaves  the  employers 
their  remedy  for  imperfect  work  by  action.  I  doubt  if  we  are  at 
liberty  to  consider  the  objection  that  this  remedy  is  practically 
worthless;  but  if  we  are,  then  the  same  objection  is  equally  true 
although  for  different  reasons,  if  the  workmen  are  left  to  their 
remedy  against  their  employers  for  wages  wrongfully  withheld." 
Commonwealth  v.  Perry,  155  Mass.  117,  at  pp.  124-125. 

7  P.  655.  Railroad  Co.  v.  Lockwood,  17  Wall.  357  (1873),  at  p. 
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379.    Cf.  Liverpool  and  Great  Western  Steam  Co.  v.  Phenix  Co., 
129  U.  S.  397,  at  p.  441  (1889). 

8  P.  656.  In  the  case  of  Fiske  v.  People,  188  111.  206  (1900),  an 
ordinance  requiring  that  only  union  labour  be  employed  upon  public 
improvements  was  held  void,  because  of  unjust  discrimination 
between  classes  of  citizens. 

To  take  another  instance:  The  charter  of  Buffalo  provided  that 
in  city  contracts  a  clause  could  be  inserted  binding  contractors  not 
to  discriminate  against  union  labour,  nor  to  accept  more  than 
eight  hours  as  a  day's  work.  The  defendant  was  arrested  and 
fined  for  employing  men  ten  hours  a  day,  at  an  agreed  wage.  The 
court  held  the  arrest  void  because  the  clause  in  the  charter  was  only 
directory  and  could  not  be  the  basis  of  a  criminal  action.  The  court 
really  did  not  go  into  the  constitutionality  of  such  an  ordinance. 
People  ex  rel.  v.  Beck,  144  N.  Y.  225  (1894). 

9  P.  656.  For  further  discussion  of  this  point,  with  especial 
elaboration  of  the  idea  of  reasonableness,  see  art.  on  "Constructive 
Investigation  and  the  Industrial  Commission  of  Wisconsin,"  by 
Professor  John  R.  Commons,  former  member  of  the  commission,  in 
the  Survey,  January  4, 1913. 

10  P.  656.  Mr.  Justice  Brown  states  the  progressiveness  of  the 
law  in  Holden  v.  Hardy,  169  U.  S.  366  (1898),  at  pp.  386,  387.  He 
says  the  law  will  virtually  "be  forced  to  adapt  itself  to  new  condi- 
tions of  society  and  particularly  to  the  new  relations  between  em- 
ployers and  employees."  (p.  387).  But  still  more  noteworthy  is 
the  statement  of  Mr.  Justice  J.  B.  Winslow,  Chief  Justice  of  Wis- 
consin, in  Borgnis  et  al.  v.  Falk  Co.,  147  Wis.  327  (1911).  See  the 
quotation  given  post  Chap.  IX,  pp.  681,  682. 


APPENDIX  TO  CHAPTER  VIII 

"the  bakers'  case" 

Let  us  see  if  we  can  get  any  help  from  the  case  of  the 
bakers,  known  as  Lochner  v.  N.  Y.1 

The  case  considers  the  constitutionality  of  the  ten 
hour  law  passed  by  the  legislature  of  New  York  con- 
cerning bakers.  It  was  decided  April  17,  1905,  by  the 
Supreme  Court  of  the  United  States.  The  law  pro- 
vided a  number  of  things  but  the  point  at  issue  was  the 
regulation  of  labouring  hours  for  bakers  and  for  em- 
ployees in  confectionery  establishments.  It  provided 
that  no  employees  should  be  required  or  permitted  to 
work  in  the  biscuit,  bread,  or  cake  bakeries  more  than 
sixty  hours  in  any  one  week  or  more  than  ten  hours  in 
any  one  day,  unless,  to  make  Saturday  a  half  holiday, 
they  wanted  to  work  longer  on  the  previous  five  days. 
They  could  not,  for  example,  work  eighteen  hours  a  day 
for  three  days  and  not  work  at  all  on  the  other  three 
days.  The  law  also  made  requirements  as  to  furniture, 
utensils,  wash-rooms,  water-closets,  etc.,  apart  from  the 
bake-room;  for  instance,  no  person  was  allowed  to 
sleep  in  the  bake-rooms.  Provision  was  made  for  the 
inspection  of  bakeries,  etc. 

This  law  was  sustained  by  the  County  Court  of 
Oneida  County,  by  the  New  York  Superior  Court,  and 
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by  the  Court  of  Appeals  of  New  York  State.  It  was 
reversed  by  the  United  States  Supreme  Court  with  a 
decision  of  five  against  four.  The  opinion  was  delivered 
by  Mr.  Justice  Peckham  and  concurred  in  by  four 
other  judges,  Mr.  Justice  Brewer  among  them.  A  dis- 
senting opinion  was  given  by  Mr.  Justice  Harlan.  Then 
a  more  strongly  and  more  radically  dissenting  opinion 
was  given  by  Mr.  Justice  Holmes  alone. 

When  we  read  the  majority  opinion  we  are  impressed 
by  the  fact  that  no  consideration  whatever  is  given 
to  economic  forces.  It  is  stated  in  the  majority  deci- 
sion that  no  physical  force  has  been  employed  to  make 
the  bakers  work  more  than  ten  hours  a  day.  The  con- 
clusion of  the  court  is  that  since  physical  force  is  not 
employed  to  compel  the  employees  to  work  more  than 
ten  hours,  the  contract  is  a  voluntary  contract.  There 
evidently  floats  before  the  minds  of  the  judges  this 
alternative:  either  physical  force  or  voluntary  contract. 
The  law  says  that  no  employee  shall  be  required  or 
permitted  to  work  more  than  sixty  hours,  etc.  The 
mandate  of  the  State  is  that  no  employee  shall  contract 
or  agree  to  work  more  than  ten  hours  a  day.  There  is 
no  provision  for  emergency,  as  the  statute  is  mandatory 
in  all  cases.  There  is  absolute  prohibition  put  upon 
the  employers,  who  can,  under  no  circumstances,  per- 
mit more  than  ten  hours'  work  per  day  by  employees. 
The  question,  then,  is  one  of  liberty.  Here  is  an  inva- 
sion of  individual  liberty.  The  employee  may  desire 
to  earn  the  extra  money,  which  he  would  be  paid  for 
working  more  than  the  prescribed  time,  but  this  statute 
forbids  the  employers  permitting  the  employee  to  earn 
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it.  The  opinion  of  the  court  as  voiced  by  Mr.  Justice 
Peckham  includes  the  following  statements :  "It  is  a 
question  of  which  of  two  powers  or  rights  shall  prevail — 
the  power  of  the  State  to  legislate  or  "the  right  of  the 
individual  to  liberty  of  person  and  freedom  of  contract. 
The  mere  assertion  that  the  subject  relates  though  but 
in  a  remote  degree  to  the  public  health  does  not  neces- 
sarily render  the  enactment  valid.  The  act  must  have 
a  more  direct  relation,  as  a  means  to  an  end,  and  the 
end  itself  must  be  appropriate  and  legitimate,  before 
an  act  can  be  held  to  be  valid  which  interferes  with  the 
general  right  of  an  individual  to  be  free  in  his  person 
and  in  his  power  to  contract  in  relation  to  his  own  la- 
bor. .  .  .  There  must  be  more  than  the  mere  fact  of 
the  possible  existence  of  some  small  amount  of  unhealth- 
iness  to  warrant  legislative  interference  with  liberty. 
It  is  unfortunately  true  that  labor,  even  in  any  de- 
partment, may  possibly  carry  with  it  the  seeds  of  un- 
healthiness.  But  are  we  all,  on  that  account,  at  the 
mercy  of  legislative  majorities?" 

Here  we  see  again  that  the  employers  organise  and 
provide  funds  to  fight  laws  regulating  hours  of  labour, 
and  yet  we  find  that  the  decisions  declaring  the  laws 
null  and  void  are  based  not  on  tender  consideration  for 
the  employers  but  for  the  employees,  whose  friends 
have  worked  to  secure  the  law.  Now  it  may  be  that 
the  courts  are  perfectly  sincere  in  thus  thrusting  before 
us  the  interests  of  the  employee  rather  than  the  interests 
of  the  employer.  Yet  one  must  pause  to  ask,  Why  is  it 
that  the  law  is  attacked  not  by  the  employees  but  by 
the  employer?    Why  is  it  that  the  employees  stand  to- 
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gether  and  contribute  money  to  restrain  their  own 
exercise  of  liberty,  whereas  the  employers  contribute 
to  fight  all  laws  of  this  kind?  Will  anyone  want  to  say 
that  the  employers  are  animated  by  the  spirit  of  phi- 
lanthropy? Are  they  moved  by  a  more  tender  con- 
sideration for  the  employees  than  the  employees  them- 
selves have? 

Mr.  Justice  Peckham  taking  up  in  his  opinion  also 
the  matter  of  police  power  which  limits  the  right  to 
contract  expresses  himself  as  follows: 

"There  are  certain  powers,  existing  in  the  sovereignty  of 
each  State  in  the  Union,  somewhat  vaguely  termed  police 
powers,  the  exact  description  and  limitation  of  which  have 
not  been  attempted  by  the  courts.  Those  powers,  broadly 
stated  and  without,  at  present,  any  attempt  at  a  more  spe- 
cific limitation,  relate  to  the  safety,  health,  morals  and  gen- 
eral welfare  of  the  public.  Both  property  and  liberty  are  held 
on  such  reasonable  conditions  as  may  be  imposed  by  the 
governing  power  of  the  State  in  the  exercise  of  those  powers, 
and  with  such  conditions  the  Fourteenth  Amendment  was 
not  designed  to  interfere. 

"The  State,  therefore,  has  power  to  prevent  the  individual 
from  making  certain  kinds  of  contracts,  and  in  regard  to 
them  the  Federal  Constitution  offers  no  protection.  If  the 
contract  be  one  which  the  State,  in  the  legitimate  exercise  of 
its  police  power,  has  the  right  to  prohibit,  it  is  not  prevented 
from  prohibiting  it  by  the  Fourteenth  Amendment.  Con- 
tracts in  violation  of  a  statute,  either  of  the  Federal  or  State 
Government,  or  a  contract  to  let  one's  property  for  immoral 
purposes,  or  to  do  any  other  unlawful  act,  could  obtain  no 
protection  from  the  Federal  Constitution,  as  coming  under 
the  liberty  of  person  or  of  free  contract." 

We  are  told  also  that  there  are  noteworthy  cases  in 


666    PROPERTY  AND  THE  DISTRIBUTION  OF  WEALTH 

which  the  limitation  of  individual  liberty  has  been  sus- 
tained by  the  Supreme  Court  of  the  United  States. 
Consideration  is  given  to  the  well-known  Utah  statute, 
an  act  limiting  the  employment  of  workmen  in  all  under- 
ground mines  or  workings  to  eight  hours  per  day  "ex- 
cept in  cases  of  emergency  where  life  or  property  is  in 
imminent  danger."  The  act  was  held  to  be  a  valid 
exercise  of  the  police  powers  of  the  State.  It  was  con- 
sidered that  the  kind  of  employment,  mining,  smelting, 
etc.,  and  the  character  of  the  employees  in  those  kinds 
of  labour,  were  such  as  to  make  it  reasonable  and  proper 
for  the  State  to  interfere  to  prevent  the  employees  from 
being  constrained  by  the  rules  which  the  proprietors  laid 
down  in  regard  to  labour.  It  will  be  observed  that  even 
with  regard  to  that  class  of  labour  the  Utah  statute 
provided  for  cases  of  emergency  wherein  the  provisions 
of  the  statute  would  not  apply,  whereas,  as  already 
stated,  in  the  statute  relating  to  the  hours  of  bakers, 
there  is  no  emergency  clause. 

A  little  further  on  in  this  same  decision  the  view  is 
expressed  that  police  power  must  be  limited,  otherwise 
the  Fourteenth  Amendment  would  be  of  no  value. 
The  court  says,  "In  every  case  that  comes  before  this 
court,  therefore,  where  legislation  of  this  character  is 
concerned  and  where  the  protection  of  the  Federal 
Constitution  is  sought,  the  question  necessarily  arises: 
Is  this  a  fair,  reasonable  and  appropriate  exercise  of  the 
police  power  of  the  State,  or  is  it  an  unreasonable,  un- 
necessary and  arbitrary  interference  with  the  right  of 
the  individual  to  his  personal  liberty  or  to  enter  into 
those  contracts  in  relation  to  labour  which  may  seem 
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to  him  appropriate  or  necessary  for  the  support  of  him- 
self and  his  family?" 

Noteworthy,  too,  is  the  clear  expression  of  that  eco- 
nomic philosophy,  which  regards  any  control  of  this 
sort  in  question  as  paternalism.  The  state,  as  legisla- 
ture, is  looked  upon  not  as  the  people  acting  together  to 
accomplish  certain  purposes  but  as  an  extraneous  or 
foreign  power. 

In  this  opinion  we  observe  that  generally  speaking, 
there  is  a  failure  to  discriminate  between  the  needs  and 
requirements  of  the  various  classes  in  a  community, 
especially  between  the  classes  of  varying  economic 
strength.  It  is  said  that  the  hours  of  professional  men 
often  are  so  long  as  to  be  detrimental  to  health.  Must 
the  legislature,  therefore,  in  its  paternal  wisdom,  legis- 
late on  this  subject  and  limit  the  hours  of  lawyers,  doc- 
tors, and  bank  clerks,  forbidding  them  to  work  more 
than  eight  hours  a  day  because,  for  instance,  the  arti- 
ficial light  in  their  offices  is  unwholesome?  "Statutes 
of  the  nature  of  that  under  review,  limiting  the  hours 
in  which  grown  and  intelligent  men  may  labor  to  earn 
their  living,  are  mere  meddlesome  interferences  with 
the  rights  of  the  individual,  and  they  are  not  saved  from 
condemnation  by  the  claim  that  they  are  passed  in  the 
exercise  of  the  police  power  and  upon  the  subject  of  the 
health  of  the  individual  whose  rights  are  interfered  with, 
unless  there  be  some  fair  ground,  reasonable  in  and  of 
itself,  to  say  that  there  is  material  danger  to  the  public 
health  or  to  the  health  of  the  employees,  if  the  hours  of 
labor  are  not  curtailed." 

Further  on  Mr.  Justice  Peckham  says:  "When  asser- 
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tions  such  as  we  have  adverted  to  become  necessary  in 
order  to  give,  if  possible,  a  plausible  foundation  for  the 
contention  that  the  law  is  a  'health  law',  it  gives  rise 
to  at  least  a  suspicion  that  there  was  some  other  motive 
dominating  the  legislature  than  the  purpose  to  sub- 
serve the  public  health  or  welfare."  2 

This  legal  decision  is  an  expression  of  Herbert  Spen- 
cer's philosophy.  The  court  in  this  case  adopted  the 
views  of  a  certain  school,  and  indeed  adopted  them 
in  an  extreme  form.  It  is  noteworthy  that  the  court 
even  expresses  impatience  with  the  different  social  phil- 
osophy which  underlay  the  law  declared  unconsti- 
tutional. 

Now  let  us  turn  to  the  minority  opinion  written  by 
Mr.  Justice  Harlan.  Beginning  with  a  statement  re- 
garding police  power  and  its  scope,  he  says,  "All  the 
cases  agree  that  this  power  extends  at  least  to  the  pro- 
tection of  the  lives,  the  health  and  the  safety  of  the 
public  against  the  injurious  exercise  by  any  citizen  of  his 
own  rights."  It  is  especially  worthy  of  note  that  even 
Mr.  Justice  Harlan  speaks  of  the  exercise  of  the  police 
power  to  limit  contract  as  an  interference  with  liberty. 
"Speaking  generally,"  he  says,  "the  State  in  the  exercise 
of  its  powers  may  not  unduly  interfere  with  the  right  of 
the  citizen  to  enter  into  contracts  that  may  be  necessary 
and  essential  in  the  enjoyment  of  the  inherent  rights  be- 
longing to  everyone,  among  which  rights  is  the  right 
to  be  free  in  the  enjoyment  of  all  his  faculties,  to  be  free 
to  use  them  in  all  lawful  ways,  to  live  and  work  where 
he  will,  to  earn  his  livelihood  by  any  lawful  calling,  to 
pursue  any  livelihood  or  avocation."    There  is  a  liberty 
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of  contract,  he  continues,  which  cannot  be  violated 
even  under  the  sanction  of  direct  legislative  enactment. 
It  must  be  a  clear  case,  he  believes,  to  justify  interfer- 
ence by  the  courts  with  individual  liberty.  He  then 
takes  up  the  case  of  the  bakers  and  is  very  much  in- 
clined to  the  opinion  that  the  bakers  may  be  placed  at 
a  disadvantage  in  the  labour  contract.  He  says  in  re- 
gard to  the  bakers  that,  "It  is  plain  that  this  statute 
was  enacted  in  order  to  protect  the  physical  well-being 
of  those  who  work  in  bakery  and  confectionery  establish- 
ments. It  may  be  that  the  statute  had  its  origin,  in  part, 
in  the  belief  that  employers  and  employees  in  such  es- 
tablishments were  not  upon  an  equal  footing  and  that 
the  necessities  of  the  latter  often  compelled  them  to  sub- 
mit to  such  exactions  as  unduly  taxed  their  strength. 
Be  this  as  it  may,  the  statute  must  be  taken  as  express- 
ing the  belief  of  the  people  of  New  York  that,  as  a  gen- 
eral rule,  and  in  the  case  of  the  average  man,  labor  in 
excess  of  sixty  hours  a  week  in  such  establishments  may 
endanger  the  health  of  those  who  thus  labor.  Whether 
or  not  this  be  wise  legislation  it  is  not  the  province  of  the 
court  to  inquire."  Then  he  quotes  from  the  book  of  Pro- 
fessor Hirt  on  Diseases  of  the  Workers,  who  speaks  of  the 
labour  of  the  bakers  as  being  among  the  hardest  and 
most  laborious  kinds  imaginable,  because  it  has  to  be 
performed  under  injurious  conditions,  because  it  re- 
quires great  physical  exertion  in  an  overheated  work- 
shop and  during  unreasonably  long  hours,  and  especially 
because  of  the  erratic  demands  of  the  public,  compelling 
the  baker  to  perform  the  greater  part  of  his  work  at 
night,  thus  depriving  him  of  an  opportunity  to  enjoy 
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the  necessary  rest  and  sleep,  a  deprivation  injurious 
to  his  health. 
Another  writer  quoted  by  him  says: 

"The  constant  inhaling  of  flour  dust  causes  inflammation 
of  the  lungs  and  of  the  bronchial  tubes.  The  eyes  also  suffer 
through  this  dust,  which  is  responsible  for  the  many  cases 
of  running  eyes  among  the  bakers.  The  long  hours  of  toil 
to  which  all  bakers  are  subjected  produce  rheumatism, 
cramps  and  swollen  legs.  The  intense  heat  in  the  work- 
shops induces  the  workers  to  resort  to  cooling  drinks,  which 
together  with  their  habit  of  exposing  the  greater  part  of  their 
bodies  to  the  change  in  the  atmosphere,  is  another  source 
of  a  number  of  diseases  of  various  organs.  Nearly  all  bakers 
are  pale-faced  and  of  more  delicate  health  than  the  workers 
of  other  crafts,  which  is  chiefly  due  to  their  hard  work  and 
their  irregular  and  unnatural  mode  of  living,  whereby  the 
power  of  resistance  against  disease  is  greatly  diminished. 
The  average  age  of  a  baker  is  below  that  of  other  workmen; 
they  seldom  live  over  their  fiftieth  year,  most  of  them  dying 
between  the  ages  of  forty  and  fifty.  During  periods  of  epi- 
demic diseases  the  bakers  are  generally  the  first  to  succumb 
to  the  disease,  and  the  number  swept  away  during  such 
periods  far  exceeds  the  number  of  other  crafts  in  comparison 
to  the  men  employed  in  the  respective  industries.  When, 
in  1720,  the  plague  visited  the  city  of  Marseilles,  France, 
every  baker  in  the  city  succumbed  to  the  epidemic,  which 
caused  considerable  excitement  in  the  neighbouring  cities 
and  resulted  in  measures  for  the  sanitary  protection  of  the 
bakers." 

Mr.  Justice  Harlan  also  quotes  from  the  Eighteenth 
Annual  Report  of  the  New  York  Bureau  of  Statistics 
of  Labor,  in  which  it  is  stated  that  "from  a  social 
point  of  view,  production  will  be  increased  by  any 
change  in  industrial  organization  which  diminishes  the 
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number  of  idlers,  paupers,  and  criminals.  Shorter 
hours  of  work,  by  allowing  higher  standards  of  comfort 
and  purer  family  life,  promise  to  enhance  the  industrial 
efficiency  of  the  wage-earning  class — improved  health, 
longer  life,  more  content  and  greater  intelligence  and  in- 
ventiveness." The  statute  under  consideration  does  not, 
in  the  opinion  of  Mr.  Justice  Harlan,  embrace  extreme 
or  exceptional  cases,  and  he  quotes  a  writer  on  the  rela- 
tion of  the  state  to  labour  as  follows:  "The  manner, 
occasion,  and  degree  in  which  the  State  may  interfere 
with  the  industrial  freedom  of  its  citizens  is  one  of  the 
most  debatable  and  difficult  questions  of  social  science."3 
Mr.  Justice  Harlan  continues: 

"There  are  many  reasons  of  a  weighty,  substantial  char- 
acter, based  upon  the  experience  of  mankind,  in  support 
of  the  theory  that,  all  things  considered,  more  than  ten 
hours'  steady  work  each  day,  from  week  to  week,  in  a  bakery 
or  confectionery  establishment,  may  endanger  the  health, 
and  shorten  the  lives  of  the  workmen,  thereby  diminishing 
their  physical  and  mental  capacity  to  serve  the  State,  and 
to  provide  for  those  dependent  upon  them.  ...  A  decision 
that  the  New  York  statute  is  void  under  the  Fourteenth 
Amendment  will,  in  my  opinion,  involve  consequences  of  a 
far-reaching  and  mischievous  character;  for  such  a  decision 
would  seriously  cripple  the  inherent  power  of  the  States 
to  care  for  the  lives,  health,  and  well-being  of  their  citizens. 
Those  are  matters  which  can  be  best  controlled  by  the  States. 
The  preservation  of  the  just  powers  of  the  States  is  quite 
as  vital  as  the  preservation  of  the  powers  of  the  General 
Government." 

Mr.  Justice  Harlan  thinks  we  ought  to  be  careful 
about  limiting  unduly  police  power.    He  is  very  reluc- 
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tant  to  set  aside  the  statute  of  a  State;  there  must  be  a 
clear  case  to  take  from  the  State  the  right  to  protect  the 
life  of  its  citizens.  He  says  that  the  bakers  are  at  a  dis- 
advantage such  as  would  seem  to  justify  interference 
with  their  liberty.    His  opinion  ends  thus: 

"We  are  reminded  by  counsel  that  it  is  the  solemn  duty 
of  the  courts  in  cases  before  them  to  guard  the  constitutional 
rights  of  the  citizens  against  merely  arbitrary  power.  That 
is  unquestionably  true.  But  it  is  equally  true — indeed,  the 
public  interests  imperatively  demand — that  legislative  en- 
actments should  be  recognized  and  enforced  by  the  courts 
as  embodying  the  will  of  the  people,  unless  they  are  plainly 
and  palpably  beyond  all  question  in  violation  of  the  funda- 
mental law  of  the  Constitution." 

We  take  up  now  Mr.  Justice  Holmes's  minority  opin- 
ion. 

Mr.  Justice  Holmes  begins  at  once  with  this  vigorous 
statement  regarding  the  decision  of  the  ma j ority :  "This 
case  is  decided  upon  an  economic  theory  which  a  large 
part  of  the  country  does  not  entertain."  This  is  quite 
true,  and  in  saying  this  Mr.  Justice  Holmes  goes  to  the 
very  heart  of  the  subject.  He  adds  that  the  Constitu- 
tion of  the  United  States  is  not  intended  to  embody  any 
particular  economic  theory,  whether  the  theory  of  pa- 
ternalism or  of  laissez-faire.  The  majority,  however, 
in  their  decision  have  thus  interpreted  it.  They  have 
made  a  decision  which  is  the  embodiment  of  laissez- 
faire.  He  says  very  vigorously  also  that  the  Fourteenth 
Amendment  does  not  enact  Herbert  Spencer's  Social 
Statics.    The  Constitution  is  made  for  people  of  fun- 
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damentally  differing  views,  and  the  fact  that  the  judges 
may  find  that  statutes  do  not  embody  their  own  par- 
ticular views  should  not  be  a  basis  for  their  decisions. 
"The  accident  of  our  finding  certain  opinions  natural 
and  familiar  or  novel  and  even  shocking  ought  not  to 
conclude  our  judgment  upon  the  question  whether 
statutes  embodying  them  conflict  with  the  Constitution 
of  the  United  States." 

Mr.  Justice  Holmes  makes  a  plea  as  does  Mr.  Justice 
Harlan  for  a  wide  view  of  police  powers.  Police  powers 
interfere  with  liberty  of  contract  in  a  variety  of  ways. 
"Sunday  laws  and  usury  laws  are  ancient  examples. 
A  more  modern  one  is  the  prohibition  of  lotteries.  The 
liberty  of  the  citizen  to  do  as  he  likes  so  long  as  he  does 
not  interfere  with  the  liberty  of  others  to  do  the  same, 
which  has  been  a  shibboleth  for  some  well-known  writers, 
is  interfered  with  by  school  laws,  by  the  Post  Office, 
by  every  State  or  municipal  institution  which  takes  his 
money  for  purposes  thought  desirable,  whether  he  likes 
it  or  not."  He  instances  the  Northern  Securities  case  4 
and  refers  to  the  Utah  case 5  cited  by  Mr.  Justice  Harlan, 
holding  that  these  regulations  of  contract  are  a  justi- 
fiable infringement  upon  individual  liberty.  Mr.  Jus- 
tice Holmes,  rejecting  the  dominant  view  of  liberty, 
implies,  in  the  last  part  of  his  brief  opinion,  that  "the 
word  liberty  in  the  Fourteenth  Amendment  is  per- 
verted when  it  is  held  to  prevent  the  natural  outcome 
of  a  dominant  opinion,  unless  it  can  be  said  that  a  ra- 
tional and  fair  man  necessarily  would  admit  that  the 
statute  proposed  would  infringe  fundamental  principles 
as  they  have  been  understood  by  the  traditions  of  our 
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people  and  our  law.  .  .  .  Every  opinion  tends  to  be- 
come a  law." 

And  further,  "It  does  not  need  research  to  show  that 
no  such  sweeping  condemnation  can  be  passed  upon  the 
statute  before  us.  A  reasonable  man  might  think  it  a 
proper  measure  on  the  score  of  health.  Men  whom  I 
certainly  could  not  pronounce  unreasonable  would  up- 
hold it  as  a  first  instalment  of  a  general  regulation  of  the 
hours  of  work." 

Such,  then,  is  the  opinion  of  Mr.  Justice  Holmes. 
There  are  then  some  judges  who  agree  with  many  other 
people  in  feeling  that  the  courts  are  carrying  their 
powers  to  extremes. 

Let  us  consider,  as  having  a  bearing  upon  this  case, 
the  facts  regarding  the  bakers.  It  has  been  shown  that 
the  bakers  are  a  peculiarly  oppressed  class.  They  have 
not  been  well  able  to  take  care  of  themselves  through 
individual  contract.  Very  often,  certainly  in  New 
York  City,  they  have  been  foreigners,  generally  Ger- 
mans, who  have  been  snatched  up  by  the  employing 
bakers,  have  been  kept  in  bakeshops  for  long  hours,  fre- 
quently not  learning  English  at  all.  In  short  they  have 
in  times  past  sometimes  been  in  a  condition  of  quasi- 
slavery.  They  have  very  often  been  obliged  to  sleep 
in  the  bake  rooms;  indeed,  it  is  said  that  sometimes 
they  have  slept  in  the  troughs  in  which  they  mixed  the 
bread.  The  authority  whom  Mr.  Justice  Harlan  quotes 
says  that  they  are  an  unhealthy  class  and  are  short- 
lived. These  are  all  facts  that  must  not  be  overlooked 
in  a  judicial  decision,  for  they  have  a  bearing  upon  the 
case  when  viewed  from  the  standpoint  of  liberty.    The 
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majority  decision  of  the  court  is  based  upon  a  primitive 
theory  of  individualism.  The  bakers  were  without  lib- 
erty in  the  true  sense  for  they  were  without  the  right 
to  health.  The  statute  represents  their  struggle  for 
liberty,  for  freedom  from  restraint  and  oppression. 
And  this  liberty  sought  for  the  bakers  was  a  liberty 
positive,  constructive,  and  substantial,  liberty  for  them 
to  employ  their  powers,  liberty  to  improve  their  facul- 
ties, a  liberty  which  they  had  never  known  but  which 
they  sought  because  of  its  very  positiveness.  And  the 
liberty  which  the  courts  gave  them  was  nothing  that 
they  desired  or  which  their  friends  desired  for  them. 

Let  us  look  at  the  case  from  the  standpoint  of  the  pub- 
he  health.  Investigations  have  been  conducted  con- 
cerning the  relation  between  the  public  health  and  the 
health  of  employees  in  manufactories  and  the  question 
has  been  asked:  Where  do  all  our  contagious  diseases 
come  from?  Take  a  case  of  scarlet  fever,  for  instance. 
A  child  has  scarlet  fever,  and  it  is  the  only  case  within 
miles  and  miles.  It  seems  to  have  mysteriously  come 
out  of  the  air.  It  has  very  likely  come  from  industrial 
employment,  from  a  case  in  a  bakery  or  a  laundry,  from 
ready-made  clothing  which  had  been  finished  in  a  sweat- 
shop, or  it  may  have  been  contracted  in  any  one  of  many 
other  ways. 

So  we  return  to  our  thesis:  that  the  judges'  inter- 
pretation does  embody  a  certain  economic  philosophy. 
How  could  it  be  otherwise  so  long  as  we  have  our  con- 
stitutional system?  6 

We  find  that  Congress  has  no  right  to  impair  liberty. 
This  is  quite  proper;  we  do  not  want  it  to  do  so.    Con- 
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gress  has  no  right  to  deny  to  the  individual  certain 
rights  regarded  as  fundamentally  natural.  Interpre- 
tation, however,  is  not  always  obvious.  Interpretation 
is  something  which  must  change  as  economic  philosophy 
changes,  as  civilisation  advances.  Somebody  must  in- 
terpret the  expressions  in  the  Constitution.  Is  it  not 
proper  that  the  legislature,  in  active  contact  with  the 
people  and  coming  from  the  people,  should  interpret 
what  the  liberty  of  the  people  is,  rather  than  the  court, 
which  is  so  far  away  from  the  people?  The  Justices  of 
the  Supreme  Court,  having  life  employment  and  not 
mixing  with  all  classes  of  people,  are  generally  thought 
to  be  far  from  the  feelings,  woes,  enjoyments,  and  views 
of  the  ordinary  man. 

This  is  a  tremendously  big  question.  Those  who  be- 
lieve in  a  democracy  may  say  that  powers  of  interpre- 
tation belong  to  the  legislature.  On  the  other  hand,  if 
it  is  the  courts  that  are  to  make  these  interpretations  as 
to  what  favours  liberty,  then  they  should  have  some 
education  in  reference  to  the  particular  duties  which 
they  are  to  perform.  They  should  not  only  know  what 
the  law  is,  but  they  should  know  what  modern  economic 
philosophy  is.  Instead  of  having  had  any  thorough 
training  in  economic  philosophy  the  courts  have  as  a 
general  thing  absorbed  a  philosophy  which  is  antiquated; 
for  example,  Blackstone's  individualistic,  eighteenth 
century  philosophy:  far  more  extreme  in  its  individual- 
ism than  Adam  Smith's  Wealth  of  Nations. 

But  we  have  got  far  from  the  point  from  which  we 
started.  It  is  desired  to  show  what  individual  liberty 
means  to  the  courts  of  this  country.    We  shall  return 
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to  the  power  of  the  judges  and  some  reasons  will  be  ad- 
duced for  the  view  that  it  is  easier  and  perhaps  better  to 
go  forward  and  develop  the  courts  as  final  arbiters  of 
social  progress  and  as  a  highest  legislative  authority 
than  to  go  backward,  taking  from  the  authority  of  the 
courts  and  increasing  the  authority  of  the  legislature 
in  the  manner  indicated. 


Notes  and  References  to  Appendix  to  Chapter  VIII 

>  P.  662.  Lochner  v.  N.  Y.,  198  U.  S.  45  (1905). 

Another  decision  that  has  fallen  under  heavy  public  condemnation 
is  in  re  Jacobs,  98  N.  Y.  98  (1885).  It  declared  unconstitutional 
the  law  which  prohibited  the  manufacture  of  cigars  and  the  prepara- 
tion of  tobacco  in  tenement  houses,  on  the  ground  that  it  was  inter- 
fering with  property  rights.  This  case  is  perhaps  the  high  water 
mark  of  this  sort  of  decision.  But  the  decision  in  the  Ives  case 
(Ives  v.  South  Buffalo  R.  R.  Co.,  201  N.  Y.  271,  1911)  nullifying  a 
well  thought  out  scheme  of  workmen's  compensation,  has  been  con- 
demned by  scholars  as  perhaps  no  other  decision  that  has  been  ren- 
dered.   This  has  already  been  mentioned  on  p.  235  (Pt.  I,  Chap.  7). 

2  P.  668.  It  may  be  observed  that  everyone  thinks  it  quite  suit- 
able to  criticise  the  legislature  and  it  is  significant  that  even  the 
courts  often  do  so.  Here  we  see  the  legislature  accused  of  lack  of 
honesty.  Men  are  fined  for  contempt  of  court  but  there  is  no  such 
legal  offence  as  contempt  of  legislature.  While  it  is  true  that  we 
do  not  desire  to  place  the  legislative  bodies  on  the  same  footing  with 
the  courts  in  this  respect,  it  may  safely  be  said  that  an  undue  readi- 
ness exists  to  treat  them  contemptuously  and  that  it  is  injurious. 

3  P.  671.  Jevons,  The  State  in  Relation  to  Labour,  p.  33. 

«P.  673.  Northern  Securities  Co.  v.  United  States,  193  U.  S. 
197  (1904). 

s  P.  673.  Holden  v.  Hardy,  169  U.  S.  366  (1898). 

6  P.  675.  According  to  the  views  of  Mr.  Justice  Clark  of  the 
Supreme  Court  of  North  Carolina  (as  expressed  in  his  address  before 
the  Law  Department  of  the  University  of  Pennsylvania,  entitled 
"Some  Defects  in  the  Constitution  of  the  United  States,"  April  27, 
1906)  legislation  like  this  belongs  to  the  legislature  because  it  is  the 
legislature  which  should  decide  upon  the  harmony  between  the  laws 
that  they  pass  and  the  Constitution.  It  is  not  for  the  judges,  he 
maintains,  to  interpret  the  harmony  between  the  laws  and  the 
Constitution.  In  other  countries,  certainly  in  England,  it  belongs  to 
the  legislative  body  to  interpret  these  general  principles  and  in 
their  interpretation  we  find  channels  marked  out  through  which 
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progress  can  be  made.  But  for  the  view  that  the  power  exercised  by 
judges  to  declare  legislation  unconstitutional  was  intended  to  be 
conferred  on  them  by  the  framers  of  the  Constitution  a  very  strong 
argument  is  found  in  Beard's  The  Supreme  Court  and  the  Constitution 
(1912),  especially  Chap.  Ill,  "Judicial  Control  before  the  Ratifying 
Convention."  But  see  J.  Allen  Smith's  Spirit  of  American  Govern- 
ment for  the  opposing  view  that  the  judges  have  grasped  power 
which  it  was  never  intended  should  be  conferred  on  them. 


CHAPTER  IX 

THE  COURTS  AND  CONSTITUTIONS  IN  THE  UNITED  STATES 

As  we  have  seen,  in  the  cases  of  special  interest  to  us 
the  decisions  of  the  judges  rest,  by  the  very  nature  of  the 
case,  on  an  interpretation  of  general  principles,  and 
these  general  principles  rest  on  a  basis  of  some  social 
philosophy.  The  social  philosophy  of  the  American 
judges  has  up  to  the  present  rested  generally  upon  that 
of  eighteenth  century  individualism,  and  the  develop- 
ment of  society  has  made  it  clear  that  individualism  is 
favourable  to  the  power  holding  classes.  The  original 
decisions  of  the  judges,  then,  rest  upon  subjective 
grounds.  As  there  are  no  objective  criteria,  the  only 
cause  of  complaint  is  that  the  social  philosophy  is  an 
unsound  one.  The  divergence  in  judicial  decisions 
clearly  brings  out  this  subjective  character.  When 
questions  involving  fundamental  principles  of  property 
and  contract  come  before  the  courts,  we  frequently 
have  majority  and  minority  opinions;  in  some  great 
cases,  five  giving  a  majority  decision  and  four  a  mi- 
nority decision.  And  it  is  frequently  possible  for  those 
who  are  familiar  with  the  social  views  of  the  judges  to 
give  a  pretty  shrewd  guess  in  advance  of  the  decision, 
as  to  how  some  of  the  judges  will  decide. 

We  may  compare  our  State  courts  with  one  another. 
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The  Massachusetts  Supreme  Court  has  perhaps  until 
recently  been  the  most  enlightened  of  our  courts,  in  the 
sense  that  it  has  been  most  liberal  and  progressive. 
Why  is  this  so?  Probably  because  in  that  State  there  is 
a  high  standard  of  education,  a  working  away  from  the 
old  social  philosophy,  and  a  more  general  sympathy 
with  popular  aspirations  than  elsewhere.  In  other 
words,  the  same  reasons  which  long  gave  Massachusetts 
the  leadership  in  labour  legislation  make  the  decisions 
of  her  judges  the  most  enlightened  and  humane,  simply 
because  social  philosophy  and  public  opinion  in  that 
State  have  been  more  progressive  in  such  matters  than 
in  other  States. 

But  in  recent  years  the  Wisconsin  Supreme  Court  has 
given  notable  decisions  which  in  their  broad  and  pro- 
gressive spirit  as  well  as  in  their  enlightened  erudition 
deserve  to  rank  with  those  rendered  in  any  State.  We 
may  instance  the  decision  upholding  the  Income  Tax 
Law,  the  great  powers  of  the  Wisconsin  Commissions, 
the  Railroad  Commission  and  the  Industrial  Commis- 
sion, in  the  Workmen's  Compensation  Act.  Notice, 
for  example,  the  quotation  which  follows  from  an  opin- 
ion of  Chief  Justice  John  B.  Winslow: 

"Constitutional  commands  and  prohibitions,  either  dis- 
tinctly laid  down  in  express  words  or  necessarily  implied 
from  general  words,  must  be  obeyed,  and  implicitly  obeyed, 
so  long  as  they  remain  unamended  or  unrepealed.  Any 
other  course  on  the  part  of  either  legislator  or  judge  consti- 
tutes violation  of  his  oath  of  office;  but  when  there  is  no  such 
express  command  or  prohibition,  but  only  general  language, 
or  a  general  policy  drawn  from  the  four  corners  of  the  in- 
strument, what  shall  be  said  about  this?    By  what  standards 
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is  this  general  language  or  general  policy  to  be  interpreted 
and  applied  to  present  day  people  and  conditions?  When 
an  eighteenth  century  Constitution  forms  the  charter  of  lib- 
erty of  a  twentieth  century  government,  must  its  general 
provisions  be  construed  and  interpreted  by  an  eighteenth 
century  mind  in  the  light  of  eighteenth  century  conditions 
and  ideals?  Clearly  not.  This  were  to  command  the  race  to 
halt  in  its  progress,  to  stretch  the  state  upon  a  veritable  bed 
of  Procrustes. 

"Where  there  is  no  express  command  or  prohibition,  but 
only  general  language  or  policy  to  be  considered,  the  con- 
ditions prevailing  at  the  time  of  its  adoption  must  have  their 
due  weight;  but  the  changed  social,  economic,  and  govern- 
mental conditions  and  ideals  of  the  time,  as  well  as  the 
problems  which  the  changes  have  produced,  must  also  logic- 
ally enter  into  the  consideration,  and  become  influential 
factors  in  the  settlement  of  problems  of  construction  and 
interpretation."  * 

Surely  the  most  progressive  economist  and  social 
philosopher  cannot  reasonably  ask  a  judge  to  take  a 
more  advanced  position.  Noteworthy  also  is  the  earlier 
decision  of  Chief  Justice  Ryan,  of  Wisconsin,  in  uphold- 
ing the  power  of  the  State  over  railway  corporations.2 

But  when  we  say  that  the  judges  are  influenced  by 
public  opinion,  we  have  to  remember  that  here  too  we 
have  classes.  It  is  especially  the  opinion  of  the  class  in 
which  they  move  that  is  apt  to  influence  the  judges. 
We  have  to  notice  that  the  judges  often  appear  to  be  far 
away  from  the  masses.  We  notice  a  difference  in  the 
various  courts  in  this  respect.  Some  are  nearer  to  the 
people  than  others.  But  after  all,  this  nearness  to  the 
people  or  remoteness  from  them  influences  judicial  de- 
cisions less  than  one  would  think.    So  also  the  manner 
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in  which  the  position  of  the  judge  is  secured  does  not 
have  the  effect  which  some  suppose  it  has.  Many- 
thoughtful  people  are  getting  away  from  the  idea  for- 
merly generally  accepted  that  it  is  wise  to  appoint 
judges,  and  are  inclined  to  favour  the  election  of  judges 
in  order  that  they  may  be  kept  nearer  to  the  people; 
some  even  want  the  recall  for  judges.  The  author  has 
so  far  undergone  a  change  that  he  does  not  feel  so  sure 
as  he  once  did  that  appointive  judges  are  less  favourable 
to  progress  than  judges  elected  by  popular  ballot.  In 
Massachusetts  the  judges  are  appointed  for  life,  but 
are  as  progressive  as  the  elected  Wisconsin  judges 3;  but 
it  is  also  to  be  noticed  that  the  Constitution  of  Massa- 
chusetts itself  is  favourable  to  broad  decisions,  conse- 
quently legislation  is  not  so  much  hindered  by  the  Con- 
stitution as  in  some  other  States. 

We  also  notice  at  times  in  our  own  and  other  countries 
a  strong  class  bias  of  the  judges.  For  illustration  of 
this  the  reader  is  referred  to  Appendix  I,  Volume  II,  of 
Mr.  and  Mrs.  Webb's  Industrial  Democracy,  in  which 
they  discuss  the  "legal  position  of  collective  bargaining." 
As  all  know,  in  England  no  law  can  be  pronounced  un- 
constitutional, because  the  law  makes  the  Constitution; 
but  the  judges  must  so  interpret  the  laws  as  to  make 
them  consistent  With  each  other;  yet  the  English  courts 
through  their  interpretation  have  virtually  been  able 
to  overthrow  what  the  Webbs  believe  must  be  held  by 
any  impartial  person  to  have  been  the  design  of  Parlia- 
ment. From  1824  to  the  present  time  we  have  had  in 
England  a  succession  of  laws  the  design  of  which  was  to 
make  effective  the  right  of  workingmen  to  combine  to 
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promote  their  common  interests  and  to  put  them  in  a 
position  to  effect  collective  bargaining.  But  after  it 
would  seem  that  the  right  had  been  fully  secured  by  leg- 
islation, some  new  point  has  been  brought  up,  and  at 
times  it  has  been  possible  to  pare  down  and  weaken  the 
supposedly  won  rights;  and  then  Parliament  has  passed 
new  laws  and  the  new  rights  secured  by  these  new  laws, 
it  is  claimed,  have  in  turn  been  abridged  by  judicial 
decisions. 

We  might  also  take  as  an  illustration  of  this  the  de- 
cisions of  the  courts  concerning  common  employment, 
to  the  effect  that  the  employee  cannot  collect  damages 
when  they  are  due  to  a  coemployee.4  For  this  decision 
there  seems  to  be  no  reason  except  the  bias  of  the  courts. 
No  such  doctrine  is  known  to  the  law  courts  of  France 
or  Germany.  The  reader  may  consult  the  Webbs' 
Industrial  Democracy,5  and  Holland's  Jurisprudence 6 
for  a  further  discussion  of  this  doctrine.  On  this  general 
subject  of  the  bias  of  the  courts  a  case  is  cited  by  the 
seventh  Earl  of  Shaftesbury  in  his  diary.  This  case, 
however,  had  to  do  with  the  position  of  children  in  the 
factories  in  England.  The  law  did  not  seem  to  be  en- 
tirely clear  and  the  judges  said,  "  Inasmuch  as  this  is  a 
law  affecting  the  rights  of  property,  we  must  interpret 
it  strictly."  What  did  the  court  mean  by  "interpreting 
strictly"?  It  meant  strictly  in  favour  of  the  property 
and  strictly  against  the  child.  The  Earl  of  Shaftesbury 
said  that  the  court  might  just  as  well  have  decided  that 
this  was  a  matter  which  affected  the  well-being  of  little 
children  and  we  must  therefore  if  possible  interpret  it  in 
their  interest.   But  not  so.    The  court  decided  in  favour 
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of  the  proprietors  and  against  the  children,  and  thus 
took  from  them  the  rights  which  Parliament  had  ap- 
parently designed  to  give  them.7 

In  regard  to  the  position  of  our  courts  and  to  the 
recent  more  liberal  interpretation  of  the  police  power, 
mention  must  be  made  of  the  important  Utah  case,  up- 
holding the  eight  hour  day  for  miners.  A  decision  of  the 
Supreme  Court  of  the  United  States  upholding  this  law 
was  given  in  March,  1898.  This  is  one  of  the  leading  de- 
cisions, but  there  are  one  or  two  others  quite  as  broad.8 
This  shows  a  liberal  social  philosophy  or  a  tendency  to 
work  toward  one. 

The  following  newspaper  editorial  is  interesting  and 
instructive  in  this  connection  as  giving  an  expression 
of  popular  opinion. 

"Utah's  Eight-Hour  Law  Held  Valid 

"The  decision  of  the  United  States  Supreme  Court  hold- 
ing valid  the  Utah  eight-hour  law  is  one  of  great  importance 
to  the  industrial  and  labor  interests  of  this  country.  It 
is  contrary  to  the  reasoning  of  most  of  the  State  Supreme 
Courts  upon  cases  involving  similar  points  of  constitutional 
law.  The  Illinois  Supreme  Court,  more  than  others,  perhaps, 
has  freely  nullified  labor  legislation  on  the  ground  of  its 
interference  with  the  provision  of  the  Constitution  which 
stipulates  that  no  person  shall  be  deprived  of  life,  liberty 
or  property  without  due  process  of  law.  So  strict  have  been 
some  of  the  State  courts  in  holding  that  the  legislature  could 
not  interfere  with  a  person's  right  to  contract  for  the  disposi- 
tion of  his  labor  that  workingmen  had  begun  to  despair 
of  relief  from  certain  grievous  evils.  The  decision  of  the 
Federal  Supreme  Court  in  the  Utah  case  will  revive  hope 
again  in  the  efficacy  of  legislation  as  a  means  for  improving 
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conditions  under  which  workingmen  labor.  It  must  have 
a  liberalising  effect  upon  the  rulings  of  lower  courts. 

"The  Federal  Supreme  Court  distinctly  avoided  passing 
upon  the  validity  of  eight-hour  laws  in  general,  but  it  sus- 
tained the  Utah  law  as  a  proper  exercise  of  the  police  power. 
That  Act  limited  the  hours  of  workmen  employed  in  mines 
and  in  smelters  to  eight  a  day.  Its  justification  is  that  labor 
under  such  conditions  is  so  unhealthful  that  workers,  for 
their  own  good,  should  not  be  permitted  to  work  longer  hours. 

"The  position  of  the  Illinois  Supreme  Court  upon  such 
legislation  is  succinctly  stated  in  the  following  excerpt  from 
the  opinion  in  the  case  of  Ritchie  v.  the  People: 

'"The  police  powers  of  the  State  can  only  be  permitted 
to  limit  or  abridge  such  a  fundamental  right  as  the  right  to 
make  contracts  when  the  exercise  of  such  power  is  necessary 
to  promote  the  health,  comfort,  welfare  or  safety  of  society 
or  the  public;  and  it  is  questionable  whether  it  can  be  exer- 
cised to  prevent  injury  to  the  individual  engaged  in  a  particu- 
lar calling.' 

"This  extract  is  from  the  opinion  in  the  case  brought  to 
test  the  validity  of  the  act  of  1893,  the  object  of  which  was 
to  limit  the  hours  of  women  in  factories  and  workshops  to 
eight  a  day.  In  declaring  invalid  this  statute  the  Illinois 
Supreme  Court  went  further  than  was  necessary  to  establish 
the  precise  point  in  question,  and  took  a  position  the  re- 
verse of  that  now  enunciated  by  the  federal  court.  It  cited 
from  the  New  York  courts  a  decision  relating  to  an  act  for- 
bidding the  making  of  cigars  in  tenement  houses,  in  which 
occurs  the  following: 

" '  To  justify  this  law  it  would  not  be  sufficient  that  the  use 
of  tobacco  may  be  injurious  to  some  persons,  or  that  its 
manufacture  may  be  injurious  to  those  who  are  engaged 
in  its  preparation  and  manufacture;  but  it  would  have  to 
be  injurious  to  the  public  health.' 

"A  quotation  by  the  Illinois  Supreme  Court  from  Tiedman 
on  Idmitations  of  Police  Powers  is  still  more  in  point; 
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"'There  can  be  no  more  justification  for  the  prohibition 
of  the  prosecution  of  certain  callings  by  women,  because 
the  employment  will  prove  hurtful  to  themselves,  than  it 
would  be  for  the  State  to  prohibit  men  from  working  in  the 
manufacture  of  white  lead  because  they  are  apt  to  contract 
lead  poisoning,  or  to  prohibit  occupation  in  certain  parts 
of  iron-smelting  works  because  the  lives  of  the  men  so  engaged 
are  materially  shortened.' 

"The  reasoning  which  leads  to  the  conclusion  that  the 
State  has  no  right  to  interfere  for  the  protection  of  life  and 
health  of  workingmen  who  may  be  practically  forced  to  ac- 
cept such  terms  of  employment  as  are  offered  them  seems 
brutal.  It  is  gratifying  that  the  highest  court  in  the  land 
holds  otherwise.  This  decision  means  the  starting  of  the 
pendulum  in  the  other  direction."  9 

Whatever  our  attitude  toward  the  judges,  we  must 
yield  obedience  to  their  decisions  because  otherwise 
our  social  order  would  fall  to  pieces.  But  this  does  not 
mean  that  the  judges  are  beyond  criticism.  There  are 
some  who  hold  that  we  may  abuse  the  legislature  with- 
out limit,  but  that  it  is  a  dangerous  thing  to  hint  that 
a  judge  is  not  infallible.  But  these  are  coordinate 
powers,  and  it  was  not  the  opinion  of  the  founders  of 
this  republic  that  the  judges  were  infallible. 

The  question  of  judicial  power  has  become  acute  in 
the  United  States  and  all  progressive  thinkers  appear 
to  be  agreed  that  we  must  have  a  change.  Some  would 
have  us  go  backward  and  restrict  the  judges  to  a  narrow 
sphere.  The  judges,  we  are  told,  should  be  administra- 
tors simply,  should  tell  us  what  the  law  is,  and  should 
not  at  all  venture  upon  legislation.  Legislation  be- 
longs, say  the  adherents  of  this  view,  to  the  people  or 
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their  representatives;  the  judges  are  simply  agents  to 
help  carry  out  the  popular  will  and  they  should  never 
assume  the  role  of  final  interpreters  of  social  progress. 
This  sounds  plausible,  but  does  it  suggest  a  practicable 
remedy?  First,  observe  that  with  the  American  Con- 
stitution as  it  exists  to-day  the  courts  have  the  last 
word  and  human  history  gives  no  warrant  for  the  be- 
lief that  they  will  voluntarily  pare  down  their  own 
powers,  which  in  every  crisis  they  are  urged  by  power- 
ful interests  to  extend,  and  for  the  extension  of  which 
they  always  receive  applause  by  strong  elements  in  the 
community.  When  the  Supreme  Court  of  the  United 
States  gave  its  very  questionable  decision  against  the 
constitutionality  of  the  income  tax  it  was  praised  by 
many  although  generally  condemned  by  students  of  the 
subject.  The  judges  were  said  to  have  taken  and  very 
properly,  it  was  urged,  a  large,  statesmanlike  view  of 
their  functions  and  had  shown  themselves  saviours  of 
society. 

Once  more :  What  are  we  to  do  with  the  general  pro- 
visions of  our  Constitution  in  regard  to  property,  liberty, 
free  contract,  due  process  of  law,  all  of  which  must  be 
interpreted?  They  must  be  interpreted  in  some  way 
and  the  interpretation  means  law  making,  legislation, 
the  establishment  of  a  framework  within  which  legis- 
lation must  move. 

Does  the  recall  suggest  a  way  out?  It  is  urged  by 
able  leaders  of  the  progressive  forces  in  the  United 
States;  but  can  it  at  best  be  anything  more  than  a 
bridge  to  better  conditions?  Is  there  not  reason  to 
dread  whim  and  caprice  in  the  popular  control  of  judi- 
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cial  power  by  the  recall  and  does  not  the  world's  history- 
fa  vour  for  the  judges  freedom  from  temporary  and 
fluctuating  blasts  of  public  opinion?  Many  of  the  best 
things  done  by  those  who  have  leadership  meet  with 
popular  disapproval  at  the  time;  certainly  very  many 
thoughtful  persons,  and  friends  of  progress,  as  sincere 
as  can  be  found,  look  upon  the  recall  of  judges  with 
apprehension.  The  judge  must  take  the  long  time  view 
and  must  be  free  from  the  passions  of  the  moment. 
Would  it  not  be  better  to  add  to  the  number  of  the 
judges  in  the  case  of  the  Supreme  Court  of  the  United 
States  until  we  could  get  a  majority  whose  social  phi- 
losophy would  compel  them  to  give  the  desired  decision 
in  such  cases  as  that  of  the  income  tax,  labour  laws,  etc., 
where  the  decision  necessarily  turns  upon  social  phi- 
losophy? This  would  be  a  frank  recognition  of  the 
legislative  powers  of  the  Supreme  Court,  and  its  recog- 
nition as  the  highest  legislative  authority  would  still 
give  the  American  people  the  most  conservative  govern- 
ment in  the  world,  including  a  highest  third  legislative 
chamber  of  judges  appointed  for  life. 

But  to  add  to  the  number  of  judges,  as  the  Lords 
are  added  to  in  England,  may  not  be  necessary.  As  the 
judges  have  such  social  and  economic  power  as  no  other 
body  of  men  have,  should  they  not  be  selected  with 
reference  to  their  social  and  economic  philosophy?  Why 
should  they  not  be  openly  questioned  with  reference  to 
this?  As  a  matter  of  fact,  they  are  not  appointed  with- 
out reference  to  this  philosophy.  Although  little  is 
said  about  it  openly,  if  powerful  interests  fear  the  phi- 
losophy of  candidates,  opposition  arises  to  nomination 
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or  confirmation  of  these  candidates.  Why  not  make 
the  inquiry  open  and  above-board?  Is  it  not  absurd 
for  the  American  people  to  elect  a  President  and  Con- 
gress to  carry  out  a  certain  policy  and  then  to  perpetuate 
arrangements  whereby  other  men  are  appointed  in  su- 
preme control  whose  social  philosophy  is  such  that  they 
will  necessarily  overthrow  all  that  the  first  have  done? 

The  frank  recognition  of  the  facts  would  put  upon 
the  judge  positive,  constructive  work  and  not  merely 
the  easier  negative  work.  A  beginning  of  this  is  seen 
in  such  an  arrangement  as  that  in  Massachusetts  and 
Maine,  where  the  Supreme  Courts  are  called  upon  in 
advance  to  give  an  opinion  on  the  constitutionality  of  a 
proposed  law,  this  opinion  very  properly  not  binding 
them  in  a  concrete  case  after  arguments  have  been  pre- 
sented on  both  sides.  We  would  then  say  to  our  judges, 
"It  is  not  enough  for  you  to  sit  back  and  say,  No;  you 
must  help  us  to  do  the  thing  we  want  done." 

Our  courts  are  criticised  because  they  are  ultra- 
conservative  and  because  in  all  lands  they  have  been  in 
so  many  cases  a  bar  to  progress.  But  let  us  look  at  this 
matter  from  another  point  of  view.  We  have  diver- 
gence of  social  interests  which  is  apparently,  at  least, 
very  great.  We  have  attacks  on  property  and  on 
vested  rights,  which  may  become  serious.  If  the 
invasion  of  property  once  fairly  begins,  we  know  that 
we  incur  danger  from  a  mob  appetite  which  grows  by 
what  it  feeds  on.  May  it  not  be  that  it  is  an  admirable 
arrangement  to  make  our  courts  guardians  of  property 
and  final  interpreters  of  social  progress?  How  did  the 
courts  attain  their  power  in  America?     Is  it  not  a 
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question  of  the  survival  of  the  fittest?  On  the  whole 
the  American  constitutional  system  has  worked  well 
in  spite  of  the  Dred  Scott  decision  and  the  Bakers'  Case. 
And  even  bad  as  some  decisions  have  been,  progress 
in  the  United  States  has  been  secure  and  continuous; 
and  attention  has  already  been  called  to  the  pleasing 
contrast  between  North  American  history  and  not 
merely  South  American  conditions,  but  even  the  turbu- 
lent and  revolutionary  history  of  France  since  1789. 
Now,  however,  we  have  reached  a  period  when  more 
rapid  progress  should  be  compatible  with  stability  and 
continuity. 

But  we  may  consider  the  recall  of  judges  from  a 
different  point  of  view;  for  it  is,  in  truth,  a  reactionary 
measure,  as  are  so  many  other  so-called  measures  of 
current  political  reform,  which,  instead  of  being  parts 
of  a  truly  progressive  social  programme,  are  but  a 
harking  back  to  conditions  of  primitive  rural  democ- 
racy, when  it  was  supposed  that  every  fairly  intelligent 
man  could  fill  every  office  satisfactorily  and  the  only 
thing  needed  was  to  select  one  out  of  many  available 
candidates.  But  this  theory  even  in  earlier  days  never 
worked  well,  and  we  have  had  a  class  of  office  holders, 
composed  very  largely  of  lawyers,  they  being  those  on 
the  average  better  trained  and  also  the  ones  who  could 
most  readily  and  with  least  loss  take  up  and  lay  down 
office.  Now  in  our  complex  modern  life,  we  need  highly 
trained  experts  in  judicial  office  as  well  as  in  other 
offices;  and  to  secure  them  we  must  give  men  careers  in 
the  public  service.     The  recall  is  then  a  false  ideal. 

One  reform  proposed  is  that  there  should  be  an  appeal 
I. 
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from  the  State  courts  when  they  hold  that  a  law  is  in 
conflict  with  the  Constitution  of  the  United  States. 
Now  there  is  an  appeal  in  case  the  contested  State  law 
is  declared  constitutional,  and  the  present  situation 
merely  affords  another  illustration  of  the  antiquated 
eighteenth  century  social  philosophy  of  individualism 
under  which  our  courts  have  been  operating  and  from 
which  they  are  now  working  away.  Let  us  suppose  a 
State  passes  a  law  against  payment  of  wage-earners  in 
kind,  a  so-called  anti-truck  payment  act,  and  that 
this  law  is  declared  unconstitutional  when  brought 
before  the  Supreme  Court  of  the  State  by  an  employer 
who  pays  his  employees  in  "store-orders  ",  and  as  too 
frequently  happens  in  such  cases  virtually  reduces  their 
earnings.  Now  the  decision  reads  in  favour  of  the 
employee  and  employer  alike  because  they  are  held  to 
be  protected  in  their  liberty  of  contract.  The  employer 
brought  suit  and  his  right  has  been  safeguarded  or,  to 
express  it  differently,  the  federal  right  he  claimed  has 
been  recognised.  The  individualistic  theory  is  that  as 
rights  have  been  secured — liberty,  property,  contract, 
due  process  of  law,  etc.,  no  one  can  have  a  case  to 
appeal.  If  the  law  had  been  declared  constitutional, 
on  the  other  hand,  the  employer  could  go  to  the  Supreme 
Federal  Court  of  the  United  States  to  protect  his  liberty 
and  various  and  sundry  other  rights  against  invasion. 

Could  there  be  a  greater  absurdity?  To  such  a  pass 
may  a  legal  fiction  bring  us!  A  realistic  jurisprudence 
must  recognise  that  the  wage-earners  have  lost  and 
that  society  as  represented  in  the  State  has  lost  when  the 
law  is  declared  unconstitutional;  and  the  right  of  appeal 
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should  exist.  This  could  be  secured  by  a  change  in  the 
Judiciary  Act  of  1789,  now  §  237  of  the  Revised  Federal 
Code  of  Judiciary,  2,  under  which  our  federal  courts  are 
organised.10 

And  it  is  worth  while  at  this  point  to  consider  very 
briefly  the  history  of  this  act,  which  illustrates  the  fact 
that  unintended  and  most  weighty  consequences  of  an 
economic  character  flow  from  statutes  and  constitu- 
tional provisions  which  are  of  political  origin;  for  a 
pervasive  social  philosophy  must  necessarily  direct  the 
manifold  expressions  of  our  common  life.  The  Ju- 
diciary Act  was  undoubtedly  political  in  its  origin. 
The  framers  and  supporters  of  our  Federal  Constitution 
were  very  generally  inclined  to  doubt  the  ready  obe- 
dience to  it  of  the  States  and  their  courts,  and  it  was 
thought  by  many  that  State  courts  would  be  unduly 
inclined  to  pronounce  laws  constitutional  which  were 
in  reality  repugnant  to  some  provisions  of  the  Federal 
Constitution.  If  the  State  court,  however,  declared  a 
State  law  unconstitutional,  it  was  held  that  no  ground 
for  appeal  existed,  for  that  signifies  the  desired  suprem- 
acy of  federal  over  State  views. 

And  those  who  deny  that  the  Judiciary  Act  of  1789 
stands  for  individuaUsm  call  attention  to  the  fact  that 
the  Bill  of  Rights  (Amendments  I-X)  was  not  adopted 
until  1791,  two  years  after  the  Judiciary  Act;  and  it  is  in 
Article  V  of  the  Bill  of  Rights  that  we  find  the  provision 
that  no  person  "shall  be  deprived  of  life,  liberty,  or 
property,  without  due  process  of  law;  nor  shall  private 
property  be  taken  for  public  use  without  just  compensa- 
tion." 


694    PROPERTY  AND  THE  DISTRIBUTION  OF  WEALTH 

Now  it  is  necessary  to  make  careful  discrimination  at 
this  point.  The  Judiciary  Act  does  give  expression  to 
a  dominant  individualism;  the  Bill  of  Rights  is  not 
necessarily  individualistic.  And  the  provisions  of  the 
Fifth  Article  in  regard  to  life,  liberty,  property,  due 
process  of  law  and  just  compensation  are  entirely  con- 
sistent with  the  progressive  social  philosophy  of  the 
present  time.  Nothing  advocated  in  the  present  work 
is  inconsistent  with  this  Article.  The  real  criticism  is 
to  be  directed  against  an  unwarranted,  individualistic 
interpretation  of  the  Article  by  our  courts  and  more 
particularly  our  State  courts. 

The  Judiciary  Act  is  individualistic  because  it  gives 
no  representation  to  society,  but  allows  social  rights 
to  be  decided  by  individual  litigation  solely.  It 
signified  perhaps  comparatively  little  in  1789,  but  its 
continued  existence  shows  the  domination  of  social 
and  economic  individualism. 

And  it  is  true  that  it  is  the  State  courts  which  now 
stand  for  a  belated  individualism  and  it  is  only  in  a 
few  cases  that  the  Federal  Supreme  Court  has  erred 
seriously  in  this  particular.  It  was  in  a  dissenting 
opinion  in  the  Slaughter  House  Cases  in  1873  that  Mr. 
Justice  Field  (16  Wallace,  36)  quoted  in  a  footnote 
from  Adam  Smith  his  utterance  to  the  effect  that  the 
"patrimony  of  the  poor  man  lies  in  the  strength  and 
dexterity  of  his  own  hands":  and  from  Turgot,  his 
utterance,  also  of  1776,  that  the  right  to  labour  is 
property  and  "the  first,  most  sacred  and  imprescripti- 
ble of  all."  It  was  held  that  a  regulation  of  the  right  to 
labour  was  an  interference  with  the  poor  man's  prop- 
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erty  and  thus  these  utterances  were  used  in  support  of 
individualism. 

The  influence  of  this  opinion  is  seen  in  the  New  York 
State  decision,  pronouncing  unconstitutional  the  law  pro- 
hibiting the  manufacture  of  cigars  in  tenement  houses  in 
New  York  (in  re  Jacobs,  98  N.  Y.  109)  in  1885,  in  which 
Mr.  Justice  Earl  quotes  from  Mr.  Justice  Field's  dissent- 
ing opinion  in  the  Slaughter  House  Cases;  and  in  Illinois 
in  Millett  v.  People,  117  111.  294  in  1886,  in  which  the 
law  providing  for  protection  of  the  miners  by  compelling 
mine  owners  to  keep  scales,  weigh  the  coal  mined  and 
keep  a  public  record  of  it,  was  declared  unconstitutional. 

Surely  it  does  not  speak  well  for  our  legal  education 
that  our  State  courts  should  strongly  emphasise  in- 
dividualism at  a  time  when  it  is  thoroughly  discredited 
by  experience  and  rejected  by  nearly  all  scientific 
thinkers  in  all  lands.  This  brings  us  back  once  again 
to  our  law  schools,  which  to  this  day  are  altogether  too 
individualistic  in  their  underlying  ideas.  Even  in  the 
State  universities,  where  public  purpose  might  be  sup- 
posed to  be  dominant,  law  students  are  trained  almost 
altogether  for  the  private  practice  of  law,  for  winning 
cases,  and  little,  if  at  all,  for  their  public  duties.  And 
in  all  our  new  measures  lawyers  are  on  this  account 
not  taking  the  leadership  which  could  be  desired  and 
are  sometimes  said  even  to  be  losing  influence.  But 
the  coming  of  a  change  is  clearly  seen,  as  is  evidenced 
in  our  new  departure  in  introducing  sociological  juris- 
prudence in  the  law  schools.11 

Let  us  now  return  to  the  right  of  appeal  in  case  a 
State  statute  is  held  to  be  repugnant  to  the  Federal 
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Constitution.  The  right  of  appeal  might  at  first  seem 
to  be  hardly  of  much  avail  practically;  because  the 
expressions  in  regard  to  liberty,  property,  etc.,  are 
found  generally  in  the  State  Constitutions  as  well  as  in 
the  Federal  Constitution;  and  it  would  necessarily  re- 
main for  the  State  courts  to  interpret  State  Constitu- 
tions. But  this  right  of  appeal  would  give  a  unified 
interpretation  of  the  Fourteenth  Amendment  of  the 
Federal  Constitution  instead  of  the  conflicting  interpre- 
tations given  at  present  by  our  various  State  courts, 
and  this  lack  of  unity  does  violence  to  the  ordinary 
man's  ideas  of  right.  And  apart  from  this  it  would 
throw  the  responsibility  back  on  the  State  courts  which 
are  almost  universally  the  laggards,  the  most  notable 
exception  being  the  already  cited  Bakers'  Case; 12 
and  then  all  that  would  remain  would  be  a  change  in 
the  State  Constitution,  which  is  not  usually  extremely 
difficult  to  compass.13 

Let  us  next  consider  briefly  the  so-called  recall  of 
judicial  decisions,  or,  to  speak  more  properly  as  Ran- 
som has  pointed  out,  "direct  popular  re-definition  of 
the  scope  of  the  'police'  or  regulative  powers  of  the 
State."  14  This  is  constitutional  revision  by  popular 
decision  of  concrete  cases  instead  of  by  enactment  of 
general  principles  to  be  followed  by  their  application 
by  trained  experts  to  specific  cases.  It  is  difficult  to 
arrange  for  proper  presentation  of  both  sides  of  the 
cases,  and  there  is  danger  that  popular  passion  and 
prejudice  might  lead  to  decisions  to  be  regretted  here- 
after by  the  very  people  who  made  them  by  their  votes. 
It  is  in  the  treatment  of  general  principles  that  the 
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people  are  most  likely  to  reach  fair,  just  and  dispas- 
sionate conclusions.  The  people  may  well  decide 
whether  they  wish  to  abolish  private  property  or  not; 
but  it  is  better  to  let  the  calm  and  trained  mind  of  a 
judge  decide  whether  or  not  particular  measures  do  or  do 
not  take  from  individuals  or  classes  guaranteed  rights. 

On  the  other  hand,  a  rational  people  will  not  per- 
manently allow  any  body  of  men  to  stand  between  them 
and  humanitarian  and  general  progress;  and  if  no  other 
way  out  of  the  difficulty  can  be  found,  the  people  may 
then  take  into  their  own  hands  the  revision  of  decisions 
in  particular  concrete  cases.15 

But  let  us  consider  what  other  measures  are  available 
which  can,  in  the  writer's  opinion,  be  recommended 
without  hesitation.  Our  Federal  Constitution  has  suffi- 
cient elements  of  flexibility  to  meet  nearly,  if  not  quite, 
every  situation  that  may  arise,  and  this  is  fortunate,  as 
it  is  precisely  that  one  of  our  Constitutions  the  amend- 
ment of  which  is  attended  by  the  greatest  difficulty. 
Many  of  these  elements  of  flexibility  are  found  also  very 
generally  in  State  Constitutions,  and  where  they  are 
lacking  these  Constitutions  present  no  insuperable 
obstacles  to  revision.  Let  us  consider  some  of  these 
elements  of  flexibility.     - 

One  of  the  ideas  standing  in  the  way  of  progress  is 
found  in  the  antiquated  notion  of  liberty  and  freedom, 
which  arises  out  of  an  eighteenth  century  philosophy. 
One  of  our  guaranteed  rights  is  freedom  of  contract; 
but  now  what  is  freedom  of  contract?  "Free",  "free- 
dom", and  "liberty"  are  flexible  words.  The  eight- 
eenth century  philosophy  gave  a  formal  definition  to 
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them  and  this  meaning,  applied  to  particular  cases,  as 
we  have  seen,  has  carried  with  it  oppression  and  servi- 
tude. But  it  is  quite  as  possible  to  give  them  a  construc- 
tive meaning  and  to  recognise  the  coercion  of  economic 
forces,  compelling  men  and  women  to  do  what  they  do 
not  wish  to  do.  All  proper  protective  labour  legislation 
by  regulating  contract  thus  adds  to  freedom. 

Consider  the  flexibility  of  the  terms,  "public  pur- 
pose", "public  use",  "public  policy  ".  The  legislature 
may  go  far  in  defining  them  and  enlightened  courts  will 
apply  these  concepts  to  concrete  cases  in  the  spirit  and 
life  of  our  century  and  not  in  the  meaning  given  to 
them  one  hundred  and  more  years  ago.  Is  not  beauty 
and  symmetry  a  public  purpose  as  well  as  the  preserva- 
tion of  public  health?  If  it  is  felt  to  be  so  by  the  en- 
lightened portion  of  the  community,  it  is  so.  And 
property  can  be  condemned  to  promote  beauty;  and 
restrictions  may  be  placed  on  the  use  of  property  for 
the  sake  of  a  harmonious  development  of  a  city,  com- 
pensation for  the  servitude  on  private  property  being 
paid  when  actual  and  substantial  damages  can  be 
shown  unless,  indeed,  our  courts  stand  needlessly  in 
the  way.  All  that  we  need  in  these  cases  is  something 
very  simple:  namely,  an  interpretation  of  the  word 
public  which  corresponds  to  actual  conditions  and  is 
thus  realistic.  Our  new  jurisprudence,  becoming 
realistic,  will  learn  the  meaning  of  social  solidarity. 
It  subserves  a  public  purpose  when  land  is  bought  by  a 
State  or  city  and  then  improved  by  drainage  or  by 
clearing  it  of  stumps,  or  by  the  erection  of  dwellings  and 
then  is  sold  on  the  instalment  plan,  as  in  Ulm,  Germany, 


COURTS  AND  CONSTITUTIONS  699 

in  order  to  increase  the  number  of  home-owners.16  If 
the  policy  is  well-timed  and  properly  carried  out  health 
is  promoted  thereby,  intelligence  and  thrift  likewise  and 
the  soundness  and  stability  of  the  whole  social  order, 
the  highest  public  purpose,  are  thereby  promoted. 

All  measures  that  add  to  the  joy  of  life — music,  art, 
beauty  are  measures  which  have  a  public  purpose  and 
all  property  employed  for  those  ends  has  a  public  use. 

Public  health  comes  admittedly  within  the  province 
of  the  police  power;  and  jurisprudence  must  simply 
know  the  facts  of  the  case,  as  shown  by  modern  science. 
The  promotion  of  health  is  always  a  public  purpose; 
the  health  of  one  is  not  a  strictly  private  matter  and  the 
diseased  moral,  mental  and  physical  condition  of  half  a 
dozen  persons  may  result  in  offspring  in  a  hundred 
years  which  will  spread  pauperism  and  crime  over 
half  a  commonwealth.  Here  again  all  we  ask  of  legisla- 
tures and  courts  is  realism. 

And  then  we  may  notice  the  word  "reasonable"  and 
the  phrase  "rule  of  reason  ",  which  happily  our  courts 
are  now  using.  These  terms  are  as  elastic  as  one  can 
wish.  "Due  process  of  law"  is  an  elastic  clause,  to  be 
re-interpreted  anew  with  each  stage  in  our  economic  life. 

It  is  admitted  that  under  the  police  power  public 
health  may  be  safeguarded  and  that  frequently  this 
places  burdens  upon  property.  Now  we  have  already 
seen  that  the  conception  of  public  health  is  extremely 
elastic  and  that  it  continuously  grows.  It  is  recognised 
that  our  health  is  more  and  more  a  matter  under  social 
control.  There  is  possibility  of  indefinite  enlargement 
along  this  line,  and  the  errors  of  the  courts  in  the  past 
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have  sometimes  found  their  cause  in  an  inadequate 
appreciation  of  the  social  solidarity  in  the  preservation 
of  health.  Here  again  all  we  ask  of  legislatures  and 
courts  is  realism. 

The  right  of  eminent  domain,  giving  the  right  of 
taking  private  property  for  public  purposes,  is  a  flexible 
right  and  finds  its  metes  and  bounds  only  in  public 
purpose,  which  we  have  already  discussed.  Public 
purpose  can  no  longer  restrict  condemnation  merely  to 
real  estate.  It  must  be  extended  to  rights  of  all  kinds 
in  order  to  promote  the  public  weal.  There  is  the  same 
reason  for  extending  it  from  time  to  time  that  there  was 
originally  in  its  creation. 

The  right  of  taxation  also  adds  to  the  flexible  elements 
in  our  constitutional  system.  It  makes  it  possible  to 
pay  for  private  property  when  the  latter  is  taken  to 
promote  the  public  welfare,  and  thus,  if  the  system  of 
taxation  is  equitable,  it  distributes  equitably  the  bur- 
den involved  in  property  changes.  A  public  loan  policy 
will  naturally  receive  a  similar  development  in  order  to 
spread  justly  the  sacrifices  of  changes  over  periods  of 
time.  There  would  seem  to  be  no  limit  to  these  changes, 
inasmuch  as,  if  desirable,  they  add  to  the  public  wealth 
and  do  not  decrease  it. 

We  want  legislatures  and  courts  to  understand  that 
we  need  private  property  as  well  as  public  property.  It 
is  rooted  in  natural  law,  in  the  sense  that  it  corresponds 
to  the  needs  of  human  nature  as  human  nature  has 
developed  and  must  necessarily  develop  in  a  world  like 
ours.  Private  property  has  indeed  justification  as  "a 
fundamental  fact,  resulting  from  human  nature,  or  to 
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put  it  differently  from  what  has  been  called  "the 
dogmatism  of  the  inevitable  ".  And  we  have  its  growth 
in  time  and  again  time  has  been  well  called  "a  tap  root 
of  truth,  friendship  and  property";  "the  organism  has 
so  grown  into  the  cleft  that  it  cannot  be  uprooted  with- 
out attacking  its  life."  "  All  this  we  grant  and  already 
have  conceded  to  the  natural  rights  theory;  but  private 
property  is  flexible,  and  finds  its  limits  in  the  general 
welfare,  and  thus  is  grounded  on  a  firm  foundation. 

The  very  word  "property"  is  a  bundle  of  rights  from 
which  subtractions  can  and  must  be  made  from  time  to 
time,  and  to  which  additions  can  and  must  be  made 
from  time  to  time.  It  is  the  glory  of  our  Constitution 
that  we  have  these  elements  of  flexibility,  and  it  is  the 
joint  function  of  our  legislatures  and  courts,  but 
especially  of  the  latter,  to  interpret,  re-interpret,  and 
again  to  re-interpret  these  fundamental  ideas. 

The  police  power  as  we  have  already  seen  is  the 
general  welfare  power  of  the  state  under  which  all 
property  is  held,  all  contracts  are  made  and  liberty  is  in- 
terpreted; and  in  accordance  with  which  comparatively 
small  invasions  of  property  and  contract  rights  may  be 
made  even  without  compensation. 

The  police  power  has  been  called  "the  catch-all  of 
legislation"  and  "eminent  domain  turned  upside 
down  ",  but  best  of  all,  and  by  Mr.  Justice  Holmes,  "a 
conciliatory  phrase  ",  and  all  of  this  is  in  entire  accord 
with  the  interpretation  of  the  police  power  already  given 
in  Chapter  VII  of  Part  I  on  "The  Police  Power  and 
Property."  This  idea  of  the  police  power  recognises 
that  there  must  be  elasticity  in  our  concepts  and  it  is 
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hard  to  see  how  we  can  do  better  than  to  leave  the 
determination  of  the  limitations  in  the  police  power  to 
properly  trained  judges  as  experts  to  decide  how  far  it  is 
desirable  to  go  at  a  particular  time  and  place  and  how  far 
we  may  go  and  still  retain  property,  contract  and  liberty. 

We  have  the  far-reaching  and  according  to  most 
courts  unlimited  control  of  property  as  it  passes  from 
generation  to  generation  through  the  regulation  and 
taxation  of  inherited  property. 

We  have  then  every  element  we  need  already  either 
in  our  constitutional  systems  or  easily  placed  there, 
when  once  all  our  law-making,  law-executing  and  law- 
interpreting  bodies  move  out  of  the  past  into  the 
light  of  the  twentieth  century. 

What  more  is  needed  to  bring  about  the  changes 
incidental  to  social  progress  and  indeed  all  changes, 
when  once  it  is  fully  decided  by  the  people  that  they 
want  them, — even  when  these  changes  mean  retro- 
gression— for  not  all  change  is  advancement — it  would 
be  difficult  to  see.  The  tools  are  provided — it  is  for  us 
to  use  them  soberly  and  wisely,  and  that  means  de- 
liberatively  in  order  that  the  changes  we  do  decide  to 
make  may  mean  at  the  same  time  social  progress. 

Looking  at  the  Federal  Constitution  from  the  above 
points  of  view  the  progressive  may  find  his  enthusiasm 
for  the  work  of  our  fathers  renewed  and  can  begin  to 
join  in  the  praises  which  have  been  accorded  to  it  by 
many  leaders  of  thought  in  our  own  and  other  coun- 
tries. The  Constitution  is  flexible,  but  it  has  also  this 
strong  point,  that  it  prevents  wobbling  back  and  forth 
from  one  thing  to  another,  and  makes  for  progress. 
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Turning  now  to  the  State  Constitutions,  attention  is 
called  to  the  excess  of  constitutionalism, — developing 
the  Constitution  so  far  as  really  to  remove  the  power 
from  the  people.  Our  American  theory  as  generally 
understood  is  that  all  powers  withheld  from  the  legisla- 
ture are  retained  by  the  people  and  to  a  certain  extent 
this  theory  is  correct.  But  it  is  idle  to  talk  of  the 
powers  which  are  retained  unless  they  can  be  exercised. 
There  are  two  lines  of  development,  one  the  constitu- 
tional, and  the  other  the  referendum  and  initiative 
which  in  itself  is  less  desirable,  because  it  takes  legis- 
lation away  from  representatives  presumably  chosen  for 
their  special  fitness  to  make  laws.  Our  constitutional 
development  is  somewhat  akin  to  the  referendum  and 
initiative  because  we  have  to  refer  Constitutions  to  the 
people.  The  only  question  is,  Have  we  a  means  of  re- 
ferring to  the  people  easily  and  readily?  Such  is  not  the 
case.  It  was  the  early  intention  in  the  United  States 
that  Constitutions  should  be  frequently  referred  to  the 
people.  That  was  one  of  the  provisions  of  the  Virginia 
Constitution  and  it  is  the  motto  on  the  title  page  of  the 
reprinted  volume  containing  the  report  of  the  constitu- 
tional convention  of  1829,  that  liberty  depends  upon  fre- 
quent reference  of  the  law  to  the  people.  As  an  extreme 
illustration  we  may  cite  the  people  of  Illinois  who  are 
cursed  with  an  antiquated  Constitution  which  can  be 
changed  only  very  slowly  and  with  great  difficulties,  one 
amendment  at  a  time;  and  that  because  its  framers  were 
so  conceited  as  to  think  that  they  had  wisdom  to  frame 
a  fundamental  law  so  good  that  their  posterity  should 
not  be  allowed  to  tamper  with  it,  leaving  them  only  the 
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opportunity  at  intervals  to  introduce  minor  changes. 
But  here  again  the  amending  act  may  be  changed. 

Coming  back  to  the  judges  again,  it  is  undeniable 
that  frequently  when  the  judges  are  blamed,  they  are 
simply  following  clear  constitutional  and  even  legisla- 
tive mandates,  and  the  fault  is  with  the  people  and  their 
legislature  and  not  with  the  courts.  There  is  every 
reason  to  think,  for  example,  that  legislatures  have 
passed  bills,  knowing  them  to  be  unconstitutional,  in 
order  to  place  the  onus  of  declaring  them  so  on  the 
courts.18  Clear  and  explicit  provisions  of  the  Constitu- 
tions must  be  enforced  by  the  judges,  under  oath  to 
support  the  Constitutions,  whether  they  like  them  or 
not.  And  where  constitutional  change  is  so  difficult  as 
to  do  more  than  give  time  for  well-considered  action 
and  thus  really  obstruct  progress,  the  clauses  which 
regulate  the  manner  of  change  must  be  altered  so  as  to 
make  change  easier.  But  in  the  main  the  State  Consti- 
tutions are  changeable  when  there  is  a  real  desire  on 
the  part  of  the  people  to  change  them,  and  we  bid  fair 
to  see  important  changes  made  in  the  Federal  Consti- 
tution in  the  near  future.  But  the  idea  of  our  fathers 
of  frequently  bringing  the  Constitution  back  to  the  peo- 
ple for  consideration,  alteration,  and  amendment  is 
commendable. 

Here,  then,  are  lines  of  reform  which  are  evolutionary 
and  not  revolutionary  and  which  correspond  to  our 
advanced  and  complex  civilisation  and  are  consistent 
with  the  rule  that  if  we  want  good  public  servants  we 
must  encourage  men  to  qualify  themselves  by  suitable 
training  and  experience  and  then  give  them  careers. 
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Acts  of  Parliament,  especially  the  Workmen's  Compensation  Acts. 
On  the  Continent  systems  of  insurance  replace  the  liability  of  the 
employer  and  we  have  a  similar  development  in  the  United  States. 
It  seems  clear,  then,  that  the  doctrine  of  a  common  employment,  in 
accordance  with  which  the  employer  is  exempted  from  liability,  was 
developed  by  the  judges  and  was  modified  by  legislative  acts  and 
finally  is  being  replaced  by  insurance  systems,  resting  also  upon 
legislative  acts. 

7  P.  685.  But  in  the  development  of  the  law  the  claim  is  made  by 
Mr.  Justice  Bruce  that  English  judges  have  on  the  whole  been 
more  humane  and  democratic  than  Parliament.  "We  criticise  the 
safeguards  which  the  criminal  law  affords  to  the  defendant  and  the 
fact  that  they  were  originally  judge-made.  We  should  remember, 
however,  that  they  were  merely  the  offset  to  a  brutal  and  sanguinary 
penal  code."  Article  on  "The  New  York  Employers'  Liability 
Act."   Michigan  Law  Review,  June,  1911,  p.  687,  note  7. 

s  P.  685.  Holden  v.  Hardy,  169  U.  S.  366  (1898). 

•  P.  687.  From  the  Chicago  Record,  March  2,  1898.  But  in  the 
Bakers'  Case,  discouraging  as  it  is  in  other  respects,  the  court  took  a 
more  advanced  position  than  did  the  Illinois  Supreme  Court  with 
respect  to  the  prevention  of  an  injury  to  an  individual.  The  Su- 
preme Court  of  the  United  States  in  deciding  adversely  to  the  bakers 
nevertheless  admitted,  at  any  rate  as  obiter  dicta,  that  the  police 
power  could  be  exercised  in  behalf  of  the  individual. 

10  P.  693.  Section  25  of  the  Judiciary  Act  of  1789  states: 

"And  be  it  further  enacted,  that  a  final  judgment  or  decree  in 
any  suit,  in  the  highest  court  of  law  or  equity  of  a  State  .  .  . 
where  is  drawn  in  question  the  validity  of  a  statute  of,  or  an  author- 
ity exercised  under  any  State,  on  the  ground  of  their  being  repug- 
nant to  the  constitution,  treaties  or  laws  of  the  U.  S.  and  the  decision 
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is  in  favour  of  such  (.sic),  their  validity  .  .  .  may  be  reexamined  and 
reversed  or  affirmed  in  the  Supreme  Court  of  the  U.  S.,  etc."  U.  S. 
Statutes  at  Large,  Vol.  1,  (1789-1845),  p.  85. 

And  this  provision  remains  in  every  judicial  act  since  that  time. 

11  P.  695.  In  this  connection  the  following  quotation  from  Pro- 
fessor Roscoe  Pound,  of  the  Harvard  Law  School,  has  especial 
interest  as  Professor  Pound  is  the  recognised  leader  among  the  few 
teachers  of  sociological  jurisprudence  in  the  United  States. 

"The  unity  of  the  social  sciences  and  the  impossibility  of  a  self- 
centered,  self-sufficing  science  of  law  are  now  insisted  upon  by 
sociological  jurists.8  But  much  remains  to  be  done  everywhere  in 
this  direction,15  and  in  America  we  have  yet  to  make  the  very  be- 
ginning, except  as  we  have  learned  to  harness  history  for  the  pur- 
poses of  legal  science.  For  it  is  not  long  since  a  seventeenth-century 
legal  history  was  as  orthodox  as  an  eighteenth-century  philosophy 
of  law  and  nineteenth-century  economics  are  still.  Freeman  tells  of  a 
teacher  of  law  who  'required  the  candidates  for  degrees  to  say  that 
William  the  Conqueror  introduced  the  feudal  system  at  the  great 
Gemot  of  Salisbury  in  1086.'  When  the  historian  protested,  the 
lawyer  replied  in  all  sincerity  that  he  was  examiner  in  law,  not  in 
history: 

'"Facts  might  be  found  in  chronicles,  but  law  was  to  be  found  in 
Blackstone;  it  was  to  be  found  in  Blackstone  as  an  infallible  source; 
what  Blackstone  said,  he,  as  a  law-examiner  could  not  dispute.'  ° 
Holmes  and  Bigelow  and  Thayer  and  Ames  and  Maitland  have  made 
us  wiser  with  respect  to  law  and  history.  But  it  is  still  good  form  for 
the  lawyer  to  look  upon  our  eighteenth-century  Bills  of  Rights  as 
authoritative  text-books  of  politics,*1  of  ethics,6  and  of  econom- 
ics." £  (Harvard  Law  Review,  Vol.  XXV,  No.  6,  April,  1912, 
p.  511). 

"  P.  696.  Lochner  v.  New  York,  198  U.  S.  45. 

13  P.  696.  The  author  begs  to  make  acknowledgment  of  the  kind 
suggestions  he  has  received  from  several  professors  of  law  in  the 
discussions  of  this  topic  and  especially  from  Professor  Henry  Scho- 
field,  of  the  Northwestern  University  Law  School.  At  the  same 
time  he  wishes  to  disclaim  putting  responsibility  for  the  views  here 
expressed  upon  anyone  else. 

It  has  been  held  that  individualism  as  a  theory  of  the  courts 
cannot  be  predicated  before  1840  or  1850,    It  is  doubtless  true,  as 
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above  indicated,  that  it  became  pronounced  in  the  social  conflicts  of 
the  latter  half  of  the  nineteenth  century;  but  it  was  in  the  air  that 
our  forefathers  breathed.  Adam  Smith  nowhere  expresses  it  so 
crudely  and  unreservedly  as  does  Blackstone  in  his  Commentaries  on 
the  Laws  of  England  which  appeared  a  decade  before  the  publication 
of  the  Wealth  of  Nations  in  1776.  Thomas  Jefferson's  philosophy 
was  individualistic  and  doubtless  he  was  influenced  by  the  French 
Physiocrats,  some  of  whom  he  knew  personally.  The  economic  life 
in  our  new  world  was  individualistic  and  our  economic  philosophy 
corresponded  with  it.  The  author  cannot,  therefore,  agree  with 
some  of  his  friends  among  the  law  professors  who  say  that  the 
Judiciary  Act  was  not  individualistic,  although  he  does  agree  with 
them  that  the  Bill  of  Rights  in  the  particulars  under  discussion 
simply  established  property  and  contractual  rights  as  do  the  funda- 
mental laws  of  all  civilised  countries.  The  reason  why  our  Federal 
Constitution  and  Bill  of  Rights  do  not  establish  individualism  and 
furnish  an  impregnable  bulwark  for  it  now  is  because  our  forefathers 
were  content  to  establish  mainly  general  principles  to  be  carried  out 
and  applied  by  succeeding  generations  as  they  might  see  fit.  Those 
who  desired  to  bind  us  hand  and  foot  by  constitutional  restrictions 
were  men  of  a  later  generation. 

14  P.  696.  Majority  Rule  and  the  Judiciary,  p.  100. 

16  P.  697.  Cf.  Ransom,  op.  cit.,  pp.  71-73.  Lochner  v.  N.  Y.  198 
U.  S.  45  (1905). 

19  P.  699.  See  the  author's  article,  "Ulm  on  the  Danube,  a  Study 
in  Municipal  Land  Policy,  and  its  Provision  for  Workingmen's 
Homes"  in  The  Survey,  December  6, 1913. 

»  P.  701.  Davis  v.  Mills,  194  U.  S.  451  (1904),  at  p.  457;  Dunbar 
v.  Boston  and  Prov.  R.  R.,  181  Mass.  383, 385,  (1902). 

18  P.  704.  See  article  by  Mr.  Justice  A.  A.  Bruce  on  "The  New 
York  Employers'  Liability  Act"  in  the  Michigan  Law  Review  for 
June,  1911,  especially  pp.  686-7.  On  the  latter  page  in  note  7  we 
find  this  utterance:  "The  American  courts,  indeed,  are  constantly 
being  made  the  cats'-paws  of  the  politicians.  They  are  being  con- 
stantly blamed  for  a  lack  of  sympathy  and  democracy  and  for  over- 
ruling the  judgment  of  the  legislatures  when  they  are  merely  re- 
flecting the  popular  conscience  and  the  popular  will  and  are  doing 
the  very  thing  which  the  legislatures  themselves  expected  them  to 
do." 
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The  following  notes  indicated  by  a,  b,  c,  d,  e  and  f, 
are  references  given  in  the  above  quotation  from  Pro- 
fessor Pound's  article,  numbered  note  11. 

a  The  error  of  the  classical  conception  was  in  looking  upon  law 
as  a  science  isolated  from  the  others,  self-sufficient,  furnishing  a 
certain  number  of  propositions  the  combination  whereof  ought  to 
provide  for  all  needs.  In  reality  the  law  is  only  a  resultant.  Its 
explanation  is  outside  of  itself.  Its  sources  must  be  sought  else- 
where.' Vander  Eycken,  MSthode  positive  de  I 'interpretation,  112 
(1907).  'Nothing  is  more  fallacious  than  to  believe  that  one  may 
give  an  account  of  the  law  by  means  of  the  law  itself.'  Roguin, 
La  rigle  de  droit,  8  (1905).  See  also  Bosanquet,  Philosophical  Theory 
of  the  State,  36  et  seq.  (1899). 

b  "  Kantorowicz,  Rechtswissenschaft  und  Soziologie,  8  (1911). 

c  "Freeman,  Methods  of  Historical  Study,  73-74.  Compare  with 
the  foregoing:  'The  report  of  the  commission  ...  is  based  upon 
a  most  voluminous  array  of  statistical  tables,  extracts  from  the 
works  of  philosophical  writers  and  the  industrial  laws  of  many  coun- 
tries, all  of  which  are  designed  to  show  that  our  own  system  of 
dealing  with  industrial  accidents  is  economically,  morally,  and 
legally  unsound.  Under  our  form  of  government,  however,  courts 
must  regard  all  economic,  philosophical,  and  moral  theories  attract- 
ive and  desirable  though  they  may  be,  as  subordinate  to  the  pri- 
mary question  whether  they  can  be  molded  into  statutes  without 
infringing  upon  the  letter  or  spirit  of  our  written  constitutions.' 
Ives  v.  South  Buffalo  R.  Co.,  201  N.  Y.  271,  287,  94  N.  E.  431,  437 
(1911).  'Of  course,  economic,  moral,  and  philosophical  theories  of 
today  could  have  no  more  bearing  on  the  reading  of  the  text  than 
historical  study  of  today,  in  the  mind  of  Freeman's  teacher,  could 
have  upon  the  legal  dogma  as  to  what  was  legal  history! ' 

d  "People  v.  Coler,  166  N.  Y.  1,  14,  59  N.  E.  716,  720  (1901); 
Low  v.  Rees  Printing  Co.,  41  Neb.  127,  135,  59  N.  W.  362,  364 
(1894);  State  ex  rel.  Zillmer  v.  Kreutzberg,  114  Wis.  530,  537,  90 
N.W.  1098, 1101(1902). 

e  "  Durkin  v.  Kingston  Coal  Co.,  171  Pa.  St.  193,  202,  33  Atl. 
237,  238  (1895);  Hoxie  v.  New  York,  etc.  R.  Co.,  82  Conn.  352,  359; 
73  Atl.  754, 757  (1909).   '  I  am  indebted  to  Professor  Munroe  Smith 
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for  calling  my  attention  to  a  notable  example  in  the  minority  report 
of  a  committee  of  the  Bar  Association  of  the  City  of  New  York  upon 
a  proposition  for  amendment  of  the  state  constitution  so  as  to  permit 
the  enactment  of  a  Workmen's  Compensation  Act.  The  report  says : 
"We  must  begin  by  ourselves  understanding  that  the  constitutional 
provisions  which  are  contained  in  our  bill  of  rights  in  the  state  and 
federal  constitutions  are  moral  principles,  as  weighty  in  moral 
authority  and  as  vital  to  the  safety  of  society  as  any  that  have  ever 
been  promulgated,  not  even  excepting  the  golden  rule.  After  that, 
we  must  teach  the  people.  We  must  make  them  understand  that 
constitutional  rights  are  moral  rights,  and  that  whatever  experi- 
ments they  may  try  in  modes  of  social  organization,  they  must 
never  try  any  experiments  which  will  imperil  those  moral  rights. 
We  must  make  them  understand  that  once  they  tamper  with  the 
security  of  those  moral  rights  they  will,  like  Samson,  wreck  the 
social  structure  and  be  themselves  crushed  in  the  ruins.  There  is  no 
duty  resting  upon  the  lawyers  of  today  which  is  higher  than  the 
duty  to  resist  to  the  uttermost  any  effort  at  amendment  of  our 
constitutions  which  shall  endanger  in  the  slightest  degree  the  moral 
principles  in  the  bill  of  rights,  or  which  shall  permit  any  man's 
property  to  be  taken  under  any  pretext  without  due  process  of  law, 
or  which  shall  extend  to  any  man  anything  less  than  the  absolutely 
equal  protection  of  the  law"  '.  Report  of  Special  Committee  .  .  . 
to  consider  the  Question  of  an  Amendment  to  the  Constitution  of 
the  State  of  New  York  Empowering  the  Legislature  to  Enact  a 
Workmen's  Compensation  Law  (Dated  27  December  1911,  p.  17.) 
f  "'A  law  that  restricts  the  freedom  of  contract  on  the  part  of 
both  the  master  and  servant  cannot  in  the  end  operate  to  the 
benefit  of  either.'  People  v.  Coler,  166  N.  Y.  1,  16,  59  N.  E.  716, 
721.  (1901)." 


CHAPTER  X 

CONCLUDING  OBSERVATIONS  ON  CONTRACT:  I.  THE  NEW 
FEUDALISM  AND  OLD  CONTRACTUAL  RELATIONS  OF 
dependence:  II.  LIMITATIONS  of  contract  with 
RESPECT  TO  TIME:  III.  THE  REVISION  OF  CON- 
TRACTUAL relations:  IV.  the  social  supervision 

OF  CONTRACT     AN     INDISPENSABLE     CONDITION     OF 
LIBERTY. 

I.  The  New  Feudalism  and  Old  Contractual  Relations 
of  Dependence. 

When  we  see  how  many  forms  of  oppression  are  pos- 
sible under  unregulated  contract,  we  are  not  surprised 
to  find  that  the  dependence  that  finds  its  seat  in  con- 
tract is  designated  as  the  "new  feudalism,"  a  term  jus- 
tified by  the  greater  significance  of  contract  in  modern 
times.1  The  economic  struggles  of  the  present  are 
largely  struggles  in  the  field  of  exchange  and  they  ter- 
minate in  contracts  which  reduce  to  terms  of  unfree 
dependence  the  weaker  party  in  the  contractual  bar- 
gain. Professor  Sinzheimer  finds  that  a  new  era  begins 
in  Germany  about  1890.  The  exchange-struggles,  as 
we  designate  the  struggles  between  buyers  and  sellers, 
have  become  collective,  and  have  increased  in  exten- 
sivity  and  in  intensivity.  Groups  bargain  with  groups, 
and  instead  of  individual  contracts,  we  have  printed 
contractual  forms  which  apply  to  entire  groups.    No 
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longer  do  the  strong  merely  utilise  a  given  situation  to 
their  advantage,  but  they  create  the  situation  which 
reduces  to  dependence  the  other  party  to  the  contract. 
It  is  prescribed  how  the  purchaser  may  sell  and  how 
much  he  must  buy  and  quantities  and  qualities  of  wares 
to  be  purchased  are  dictated  so  that  the  retailer,  for 
example,  must  purchase  a  supply  for  a  longer  period 
than  he  wishes.  He  is  bound  for  years.  A  contract 
sometimes  provides  for  rebates,  a  part  payable  at  the 
end  of  the  year  and  a  part  withheld  to  force  an  exclusive 
contract  for  another  year.  The  German  Cartel  in  the 
alcohol  business  is  cited.  Contracts  were  made  in  1902 
which  compelled  the  purchaser  to  buy  his  supply  up 
to  1908  of  members  of  the  syndicate,  and  at  a  price  still 
to  be  determined. 

Equally  striking  is  the  dependence  which  contracts 
have  established  or  attempted  to  establish  in  the  United 
States  by  the  aid  of  patents.  Some  of  these  endeavours 
have  been  sanctioned  by  the  Supreme  Court  of  the 
United  States  and  others  have  been  overthrown  by  its 
decisions.  The  first  case  is  that  of  The  Dr.  Miles  Medi- 
cal Co.  v.  John  D.  Park  &  Sons  Co.  (220  U.  S.  373, 1911). 
In  this  case  the  Supreme  Court  decided  against  the 
attempt  of  the  manufacturer  to  restrict  the  right  of  sale, 
the  court  holding  that  the  manufacturer  could  not  be 
allowed  to  fix  prices  at  which  the  retailer  should  sell 
the  product.  In  the  so-called  Mimeograph  case  (Sidney 
Henry  v.  The  A.  B.  Dick  Co.,  224  U.  S.  1),  decided  in 
March,  1912,  it  was  ruled  that  a  man  not  only  had  a 
right  over  the  patented  article,  but  could  dictate  sup- 
plementary articles  to  be  used  with  that  article  and 
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would  have  redress  in  case  the  man  to  whom  the  pa- 
tented article  was  sold  did  not  fulfil  the  contract  to  use 
specified  goods  with  the  said  article.2  In  the  "Bath- 
Tub"  case,  (Standard  Sanitary  Manufacturing  Co. 
el  at  v.  The  United  States  of  America,  decided  No- 
vember 18,  1912)  the  right  of  an  owner  of  a  patented 
article  to  control  the  unpatented  product  of  that  article 
was  denied  and  it  was  stated  also  that  patents  and  con- 
tracts based  on  them  could  not  nullify  the  provisions 
of  the  Sherman  Anti-Trust  Act.  Also  the  idea  of  rea- 
sonableness was  given  weight.  Other  citations  could  be 
given  illustrating  these  points.  [Morgan  Envelope  Co. 
v.  Albany  Perforated  Wrapping  Paper  Co.,  152  U.  S. 
425  (1894)  and  Wilson  v.  Simpson,  9  Howard  109 
(1849).] 

It  has  already  been  stated  in  this  book  that  it  is  a 
peculiarity  of  the  labour  contract  that  the  labourer 
binds  himself  and  must  render  his  service  with  his 
person,  whereas  the  seller  of  other  wares  has  only  a 
temporary  connection  with  the  purchaser.  Professor 
Sinzheimer  points  out  the  fact  that  the  new  feudalism 
frequently  reduces  to  likeness  the  two  classes  of  con- 
tracts, namely,  labour  contracts  and  contracts  binding 
retail  dealers;  for  the  weaker  party,  namely,  the  retail 
dealer,  is  fettered  year  in  and  year  out  by  oppressive 
conditions,  and  is  kept  in  a  continual  state  of  depend- 
ence. 

The  new  feudalism,  however,  reaches  its  full  develop- 
ment when  the  dependence  it  connotes  is  crowned  by  a 
benevolent  despotism,  with  characteristics  both  good 
and  bad.    An  employer,  for  example,  builds  homes  for 
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his  working  people  which  they  must  occupy.3  Thus 
the  wage-earners  often  have  better  houses  than  they 
could  otherwise  afford,  but  are  bound  by  additional 
contractual  ties  of  dependence.  A  corporation  fur- 
nishes insurance,  mitigating  many  hardships  of  life 
for  the  workingman  and  his  family,  but  this  insurance 
is  enjoyed  only  as  a  result  of  continuous  employment, 
which  in  turn  often  involves  oppressive  dependence. 
Especially  is  this  true  when  after  a  number  of  years 
the  workingman  has  acquired  rights  which  may  be  lost 
by  change  of  employment;  thus  the  burden  may  become 
very  great  with  increasing  years  as  new  employment 
with  insurance  becomes  more  and  more  difficult  to 
secure.  The  period  between  forty-five  and  fifty  is  then 
a  very  critical  one.4 

The  dependence  of  contract  reaches  its  worst  phase 
in  the  so-called  "white-slavery",  which,  we  are  told,  also 
seeks  the  use  of  contractual  forms.  Next  above  this, 
we  find  ordinary  slavery  of  the  old  type.  Illustrations 
are  given  and  they  could  be  multiplied  indefinitely. 
Typical  of  the  effects  of  direct  poverty  is  the  case  of 
Armenia  in  1898,  as  described  in  a  circular  issued  by 
missionaries.  One  missionary  says,  "  I  heard  of  a  father 
in  Zeitoun  who  was  determined  to  sell  his  children — 
Circassians  are  always  ready  to  buy  children — to  pre- 
vent the  whole  family  perishing."  China  also  affords 
illustration  in  abundance  of  sales  contracts  ending  in 
slavery,  especially  in  case  of  the  distress  attending  flood 
and  famine.  Voluntary  contract  must  then  sometimes 
be  forbidden  in  order  to  avoid  slavery.  Roscher  refers 
to  a  law  of  1266  forbidding  voluntary  slavery,  showing 
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how  ancient  is  this  evil.  At  one  time  a  law  was  passed 
(Edictum  Pistense)  permitting  one  who  had  thus  made 
himself  a  slave  to  redeem  himself  by  paying  back  the 
purchase  money  and  twenty  per  cent.  In  1812  a  Hima- 
layan offered  himself  to  the  traveller  Moorcroft  to  es- 
cape famine.  Compare  also  such  cases  under  Joseph  in 
Egypt  (Genesis,  xlvii,  18-23)  and  the  Mosaic  legis- 
lation concerning  one  who  did  not  desire  to  be  free. 
Solon  in  Athens,  according  to  Roscher,  was  the  first  to 
prohibit  the  poor  from  selling  their  children  into  slavery 
to  avoid  seeing  them  starve.  Slavery  due  to  contract 
has  been  so  common  that  one  great  jurist  of  the  seven- 
teenth century,  Pufendorf  (1632-94),  explained  slavery 
as  arising  out  of  contract.5 

Peonage  contracts  in  our  South  and  some  of  the  con- 
tracts for  the  services  of  Italians  made  by  them  with 
their  padrones  would  perhaps  come  next.6  From  the 
reports  of  the  United  States  Immigration  Commission 
we  learn  that  those  labouring  in  shoe-shining  establish- 
ments in  this  country  are  often  peons,  "but  as  the  ele- 
ments of  indebtedness  and  physical  compulsion  to  work 
out  the  indebtedness  are  missing,  peonage  laws  cannot 
apply."  7  As  the  Greek  shoe-shining  industry  contains 
probably  the  most  extensive  and  most  serious  system  of 
peonage  now  in  existence  in  this  country,  the  grave  im- 
portance of  the  inadequacy  of  our  present  legislation  is 
evident.  That  such  conditions  exist  as  are  found  among 
the  young  Greek  boys  who  come  to  the  United  States 
and  are  without  the  reach  of  the  law,  is  proof  that  we 
have  not  yet  attained  true  freedom  of  contract. 

The  Immigration  Commission  found  conditions  of 
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peonage,  second  in  seriousness,  existing  in  the  lumber 
camps  of  Maine  where  labourers  are  compelled  to  re- 
main at  work  in  the  lumber  camps,  through  the  instru- 
mentality of  a  law  passed  in  1907.  This  law  makes  it 
a  crime  for  one  to  enter  into  an  agreement  to  work  for 
a  lumber  company,  receive  an  advance  of  money  or 
transportation  and  "unreasonably  and  with  intent  to 
defraud"  fail  to  work  out  his  indebtedness.  The  law  is 
often  so  strictly  enforced,  it  is  alleged,  as  practically 
to  annul  the  phrase  "unreasonably  and  with  intent  to 
defraud"  and  has  occasioned  no  little  hardship.  Nega- 
tive legal  protection  has  sometimes  been  afforded  those 
who  have  simply  placed  others  in  slavery  or  held  them 
there,  as  no  federal  statute  could  be  found  effective  in 
such  cases.8  Other  cases  of  peonage  through  the  South 
and  the  West  have  grown  out  of  misrepresentations  of 
employment  bureaus  and  have  been  more  or  less  illegal. 
In  1901,  cases  of  contracts  involving  the  service  of 
negroes  came  before  Judge  W.  C.  Bennett  of  Columbia, 
South  Carolina;  the  form  of  the  contract  including  the 
following: 

"I  agree  at  all  times  to  be  subject  to  the  orders  and  com- 
mands of  said  or  his  agents,  perform  all  work  re- 
quired of  me  or  his  agents  shall  have  the  right  to  use 
such  force  as  he  or  his  agents  may  deem  necessary  to  compel 
me  to  remain  on  his  farm  and  to  perform  good  and  satisfactory 
services.  He  shall  have  the  right  to  lock  me  up  for  safekeep- 
ing, work  me  under  the  rules  and  regulations  of  his  farm,  and 
if  I  should  leave  his  farm  or  run  away  he  shall  have  the  right 
to  offer  and  pay  a  reward  of  not  exceeding  $25  for  my  capture 
and  return,  together  with  the  expenses  of  same,  which  amount 
so  advanced,  together  with  any  other  indebtedness,  I  may 
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owe  at  the  expiration  of  above  time,  I  agree  to  work 

out  under  all  rules  and  regulations  of  this  contract  at  same 
wages  as  above,  commencing  and  ending 

"The  said  shall  have  the  right  to  transfer  his  in- 

terest in  this  contract  to  any  other  party,  and  I  agree  to  con- 
tinue work  for  said  assignee  same  as  the  original  party  of  the 
first  part." 

Judge  Bennett,  commenting  upon  this  contract,  said 
that  although  nominally  a  free  contract  it  reduced  the 
labourer  to  a  position  worse  than  slavery.9  Much  has 
been  written  about  peonage  in  the  far  South  in  recent 
years,  and  even  aggravated  cases  have  come  before  the 
courts.  In  its  worst  form,  it  means  that  negroes  are 
sentenced  to  pay  fines  for  trivial  or  even  nominal  of- 
fences, and  then,  unable  to  pay  these  fines,  they  are 
sentenced  to  work  them  out  for  long  periods  for  private 
employers.  It  appears  that  they  are  often  kept  in  debt 
by  private  employers,  and  then  are  forced  to  continue 
in  a  condition  of  servitude  to  pay  for  the  debts.  These 
peons  are  kept  under  guards  and  in  some  cases  they 
have  been  shot  for  attempting  to  escape.  The  follow- 
ing is  a  copy  of  an  actual  peonage  contract,  fictitious 
names  being  substituted  for  the  originals.  It  is  said  by 
legal  officials  of  the  federal  government  to  be  "typical 
of  all.  It  embraces  all  the  material  clauses  and  provi- 
sions contained  in  all." 

"  ALABAMA  'PEONAGE'  CONTRACT  " 

"  State  of  Alabama. 

"  Tallapoosa  County. 

"  This  contract  and  agreement  entered  into  on  this  7th  day 
of  January,  1903,  by  and  between  John  Smith  and  Joe  Black, 
both  of  said  State  and  county,  witnesseth: 
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"  That  the  said  Black  hereby  hires  himself  to  the  said  Smith 
as  a  farm  laborer  on  the  farm  of  said  Smith  in  Tallapoosa 
county  for  a  term  of  12  months,  beginning  on  this  date  and 
ending  on  the  7th  day  of  January,  1904. 

"  Now  the  said  Black  hereby  promises  and  agrees  to  do  good 
and  faithful  work  for  said  Smith  during  said  term  and  agrees 
to  remain  on  the  premises  of  said  Smith  during  said  term;  to 
do  such  work  as  said  Smith  may  direct,  and  not  to  absent 
himself  from  said  premises  without  the  consent  of  said  Smith; 
and  in  the  event  said  Smith  shall  deem  it  necessary  to  keep 
said  Black  confined  during  said  term,  he  shall  have  full  au- 
thority under  this  contract  to  do  so.  And  the  said  Black 
hereby  acknowledges  the  receipt  of  $25  on  said  services,  which 
amount  is  paid  by  said  Smith  and  received  by  said  Black 
upon  said  Black's  agreement  to  work  as  herein  agreed. 

"Now  the  said  Smith  hereby  agrees  to  accept  said  Black 
into  his  services  and  to  pay  him  the  sum  of  $4  per  month 
during  said  term,  and  has  this  day  advanced  said  Black  the 
sum  of  $25  upon  said  Black's  agreement  to  work  as  herein 
set  forth  and  agreed. 

"Witness  our  hands  this  the  7th  day  of  January,  1903. 
Witness:  John  Smith. 

"John  Brown.  Joe  Black." 

The  writer  has  already  pointed  out  elsewhere  10  that 
it  is  impossible  to  draw  the  line  as  theorists  were  once 
inclined  to  do  at  adult  males  and  say  that  their  contracts 
need  no  protection  at  the  hands  of  society.  We  have 
done  well  in  following  the  rule  of  the  sea — women  and 
children  first — in  our  protective  labour  legislation;  but 
experience  shows  cases  in  which  men's  contracts  need 
regulation  and  protection;  and  the  state  is  concerned  in 
the  well-being  of  men  as  well  as  of  women  and  children. 

Certain  professions  seem  to  be  peculiarly  exposed  to 
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oppression  under  contract  forms;  here  the  theatrical 
profession  would  perhaps  come  first.  Theatrical  con- 
tracts in  the  United  States  and  in  Germany  and  prob- 
ably in  every  country  illustrate  what  has  been  called 
the  new  feudalism.  The  reason  is  obvious.  Contracts, 
as  we  have  seen,  are  the  media  through  which  inequali- 
ties in  bargaining  power  find  expression;  and  the  theat- 
rical profession,  as  a  whole,  is  economically  weak;  but 
this  weakness  is  confirmed,  established  and  strengthened 
by  prevailing  contract  forms.  In  Germany,  where  the 
matter  has  perhaps  received  more  careful  attention 
than  anywhere  else,  it  is  clearly  recognised  that  no  re- 
form of  the  evil  conditions  under  which  actors  and  act- 
resses toil  can  be  at  all  satisfactory  unless  it  includes 
among  other  things  a  social  regulation  of  contracts; 
therefore  long  and  earnest  discussion  has  been  given  to 
a  proposed  Imperial  Theatre  Law  (Theatergesetz  fur 
das  Reich),  which  shall  cover  the  most  essential  points 
of  the  contracts  with  actors  and  actresses  and  establish 
a  framework  within  which  the  details  must  be  ar- 
ranged. The  friends  of  the  measure  hope  that  it  may 
soon  become  a  law.  An  improved  contract  has  been 
drawn  up  by  the  Society  of  German  Actors  and  Act- 
resses (Genossenschaft  deutscher  Buhnen-Angehoriger) 
and  has  been  voluntarily  used  by  a  few  directors 
of  theatres  before  the  legal  adoption  of  the  proposed 
law.  There  lies  before  the  author  an  actual  contract  be- 
tween an  actress  and  a  theatre  in  a  great  German  city; 
several  points  deserve  notice. 

First,  it  is  the  employer  who  draws  up  the  contract 
and  presents  it  to  the  employee.   This  at  once  shows  in- 
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equality,  but  it  is  not  necessarily  an  undesirable  in- 
equality, as  a  certain  amount  of  authority  is  necessary 
to  secure  organisation  and  the  nature  of  the  case  causes 
this  to  rest  with  the  employer.  Second,  it  is  printed 
with  only  a  few  blank  places  left  for  individual  speci- 
fication. We  have  here  an  illustration  of  the  truth  that 
in  modern  times  contracts  are  mostly  type  contracts  and 
not  individual  contracts.  According  to  one  estimate 
over  ninety  per  cent,  of  the  labour  contracts  to-day  are 
type  contracts.  While  this  can  scarcely  be  more  than  a 
rough  estimate,  perhaps  even  "a  guess  ",  the  present  au- 
thor scarcely  thinks  it  an  exaggeration.  Third,  the  con- 
tract covers  four  large  and  mostly  finely  printed  pages 
and  is  justly  described  as  a  labyrinth  of  conditions,  such 
as  to  give  almost  complete  power  into  the  hands  of 
the  employer.  Fourth,  the  small  wage  is  to  be  noticed, 
namely  thirty-five  marks  a  month  the  first  year,  and 
sixty  marks  a  month  for  the  second  year,  or  about 
$100.00  for  the  first  year  and  $175.00  for  the  second 
year,  if  employment  is  continuous.  But  the  poor  crea- 
ture makes  herself  liable  to  fines  of  over  $65.00  during 
the  first  year  and  of  about  $95.00  during  the  second  year 
as  penalties  of  many  sorts,  and  it  is  easy  for  the  employer 
to  reduce  pay  and  to  cancel  the  contract  in  a  great  num- 
ber of  contingencies.  The  actress  has  very  little  security 
of  tenure. 

Under  the  contract  there  seems  little  if  any  limit  to 
the  length  of  working  time  which  may  be  exacted.  The 
actress  must  furnish  regularly  all  costumes,  but  for 
actors  an  exception  is  made  in  the  case  of  historical 
costumes.    The  management  practically  dictates  cos- 
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tumes,  and  this  one  clause  in  the  contract  perhaps  drives 
more  actresses  to  a  bad  life  than  does  any  other  clause. 

A  second  general  provision  prohibits  actresses  from 
marrying,  but  not  from  having  relations  as  mistresses 
with  lovers.  Complaint  is  also  made  of  the  harsh  pro- 
visions in  the  contracts  whereby  illness  entails  immedi- 
ate loss  and  early  dismissal,  the  actress  having  less  pro- 
tection in  this  respect  than  domestic  servants  have,  and 
being  at  the  same  time  far  more  dependent. 

Of  course  mere  changes  in  contract  forms  are  not 
sufficient,  and  the  association  already  mentioned  has 
taken  other  measures  to  advance  the  interests  of  the  the- 
atrical profession,  while  a  committee  of  ladies  is  particu- 
larly interested  in  improving  the  condition  of  German 
actresses,  centering  especial  attention  upon  the  gather- 
ing together  of  wardrobes  out  of  which  costumes  are  to 
be  provided  at  small  expense  to  the  actresses;  they  also 
look  to  the  care  of  the  children  of  actresses,  so  generally 
woefully  neglected. 

Furthermore,  it  is  to  be  observed  that  ruinous  com- 
petition has  often  rendered  the  management  unable  to 
pay  a  living  wage  and  to  provide  decent  conditions  for 
the  actors  and  actresses.  It  is  not,  however,  regarded 
as  objectionable,  if  by  the  establishment  of  a  higher 
economic  and  ethical  level,  those  theatres  are  obliged 
to  close  their  doors,  which  are  not  able  to  reach  this 
level. 

The  American  contractual  conditions  are  apparently 
not  one  whit  better — probably  on  the  whole  worse — 
although  wages  are  doubtless  much  higher.  The  con- 
ditions are  also  labyrinthine  and  are  very  generally  in 
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favour  of  the  employer,  exposing  the  employee  to 
frightful  oppression,  except  in  the  case  of  the  compara- 
tively few  who  are  so  high  in  the  profession  that  they 
can  alter  the  contract  and  in  rare  cases  perhaps  dictate 
it.11  At  the  same  time,  we  do  not  hear  of  any  wide- 
spread attempt 12  to  better  the  contract  of  this  impor- 
tant and  needy  class,  which  has  great  and  only  very  par- 
tially developed  possibilities  of  social  service;  and  in 
the  United  States  we  could  not  have  a  federal  law  as 
Germany  can. 

This  is  illustrative  of  conditions  of  dependency,  rooted 
in  contract;  and  volumes  could  be  filled  with  other  il- 
lustrations. Is  it  not,  then,  plain  that  no  social  reform 
can  be  complete  which  does  not  include  careful  social 
regulation  of  contracts?  And  in  the  United  States  this 
must  be  secured  through  commissions  more  or  less 
similar  to  the  Wisconsin  Industrial  Commission,  which 
gives  us  the  most  promising  beginning  we  now  have.13 

Baseball  contracts  also  need  regulation.  We  hear  of 
buying  and  selling  players  and  this  is  doubtless  not  so 
bad  as  it  seems,  for  it  means  sale  of  contracts  for  their 
services  and  does  not  always  carry  with  it  any  oppres- 
sion; sometimes,  indeed,  it  is  in  this  way  that  a  player 
receives  increased  pay.  But  the  contracts  are  too  one- 
sided, as  we  may  gather  from  the  following  clauses 
found  in  many  of  these  contracts: 

"The  compensation  of  the  party  of  the  second  part  stipu- 
lated in  this  contract  shall  be  apportioned  as  follows:  Seventy- 
five  per  cent,  thereof  for  services  rendered  and  twenty-five 
per  cent,  thereof  for  and  in  consideration  of  the  player's 
covenant  to  sanction  and  abide  by  his  reservation  by  the 
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party  of  the  second  part  for  the  season  of  (the  next 

year),  unless  released  before  its  termination.   .    .    . 

"It  is  further  understood  and  agreed  that  the  party  of  the 
first  part  (the  club)  may  at  any  time  after  the  beginning  and 
prior  to  the  completion  of  the  period  of  this  contract  give  the 
party  of  the  second  part  (the  player)  ten  days'  written  notice 
to  end  and  determine  all  its  liabilities  and  obligations  under 
this  contract,  in  which  event  all  liabilities  and  obligations 
undertaken  by  said  party  of  the  first  part,  in  this  contract, 
shall  at  once  cease  and  determine  at  the  expiration  of  said 
ten  days;  the  said  party  of  the  second  part  shall  thereupon 
be  also  freed  and  discharged  from  obligation  to  render  service 
to  said  party  of  the  first  part."  14 

Thus  it  will  be  seen  that  in  the  league  in  which  a 
player  performs  every  club  has  a  claim  on  his  services. 
The  clubs  must  waive  such  claim  before  he  can  leave 
that  league.  In  addition,  when  once  the  player  signs 
a  baseball  contract,  he  binds  himself  perpetually  to  the 
magnate  through  the  clause  which  gives  the  magnate 
an  option  on  his  services  for  the  next  season;  while  his 
employer  can  dispose  of  the  player  immediately  by  giv- 
ing him  ten  days'  notice.15 

However,  baseball  contracts  have  been  modified  as 
a  result  of  the  decision  of  a  Federal  Circuit  Court.16 
The  "reserve  clause"  has  in  many  cases  been  modified 
to  state  more  specifically  the  salary  and  conditions  of 
service,  while  the  so-called  "  ten-day  clause  "  has  been 
declared  practically  invalid  in  the  decision  referred  to, 
because  of  lack  of  mutuality  in  the  contract. 

In  spite  of  the  attempts  of  the  courts  to  give  them 
protection,  baseball  players,  like  actors,  are  held  to 
these  one-sided  contracts.    The  reason  for  these  con- 
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tracts  is  to  be  found  in  the  economic  inequality  between 
the  two  parties  in  the  contracts  and  the  monopolistic 
or  semi-monopolistic  position  of  the  employers.  The 
employee  either  can  find  no  other  employment  or  can 
find  only  employment  of  inferior  rank  or  position,  for 
example  with  a  baseball  club  not  in  the  regular  leagues. 

Next  we  have  to  consider  the  contracts  of  great  com- 
binations, particularly  those  of  a  monopolistic  nature, 
with  retail  dealers,  whereby  they  are  bound  to  carry 
out  the  will  of  the  combinations.  Trust  investigations 
in  our  country  have  made  us  familiar  with  these  con- 
tracts, most  of  which  are  now  clearly  illegal.  One  con- 
tract widely  used  was  that  whereby  manufacturers  of 
cigarettes  bound  the  retail  dealers  to  sell  only  their  own 
trust  products.  The  Sugar  Trust  and  the  Beef  Trust 
are  alleged  to  have  used  contracts  to  reduce  retail  deal- 
ers to  dependence  and  to  strengthen  their  own  monop- 
olistic power. 

By  one-sided  and  oppressive  contracts  public  service 
corporations  seek  to  bind  those  who  use  their  service. 
A  railway  ticket  carries  with  it  a  form  of  contract  to 
which  one  is  supposed  to  assent  in  the  purchase  of  the 
ticket;  so  also  telegraph  blanks  on  which  one  writes  a 
message.  In  the  new  Union  Station  in  Washington, 
D.  C,  a  placard  is  posted  informing  the  general  public 
that  when  one  sends  one's  baggage  over  the  railway 
lines  one  thereby  consents  to  a  limitation  of  liability 
of  the  railway  for  damage  to  said  baggage  to  a  sum 
named.  Receipts  given  by  American  express  compa- 
nies carry  with  them  long  and  skilfully  worded  con- 
tracts to  which  one  is  assumed  to  assent  in  making  use 
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of  their  service.  But  in  all  these  cases  the  general  pub- 
lic is  perfectly  powerless,  as  to  the  use  of  the  services  of 
these  corporations,  for  this  use  is  compulsory,  the  com- 
pulsion proceeding  from  economic  and  other  conditions, 
and  there  is  no  choice;  or  if  two  corporations  offer  the 
same  service,  there  is  agreement  as  to  these  onerous  and 
often  unjust  contracts  which  are  forced  upon  the  public. 
It  cannot  be  said  that  the  law  affords  no  remedy. 
The  evil  is  due  in  part  to  the  ignorance  of  the  law.  The 
great  weight  of  American  judicial  authority  is  to  the 
effect  that  there  can  be  no  limitation  of  liability  even 
as  to  amount,  unless  the  matter,  even  if  not  specifically 
agreed  upon,  is  brought  home  to  the  shipper,  and  that 
the  rates  charged  are  based  upon  the  limited  liability. 
A  judge  writes  to  the  author  as  follows:  "I  had  a  case, 
for  instance,  when  in  practice,  where  the  express  re- 
ceipt limited  the  liability  to  $5.00.  The  goods  were  lost 
and  I  proved  that  they  were  worth  $10.00.  The  com- 
pany tried  to  limit  me  to  a  recovery  of  merely  $5.00. 
I  proved,  however,  that  although  my  wife  who  took 
the  receipt  had  mistakenly  put  the  value  at  $5.00,  the 
real  value  was  $10.00  and  there  was  no  difference  in  the 
rates  and  charges  of  the  express  company  as  between  a 
$5.00  shipment  and  a  $10.00  shipment;  in  other  words, 
that  I  had  paid  just  as  much  as  I  would  have  paid  if  the 
goods  had  been  worth  $10.00,  and  there  was  therefore  no 
consideration  for  the  contract  (if  contract  it  was)  limit- 
ing liability.  When  I  raised  the  point,  the  express  com- 
pany settled  with  me  for  $10.00  rather  than  have  the 
matter  litigated.  I  am  quite  satisfied  that  if  it  had  been 
litigated  I  would  have  won." 
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But  in  addition  to  the  ignorance  of  the  law,  an  evil  is 
found  in  the  difficulty  in  the  application  of  the  remedy. 
In  the  case  of  railway  transportation  and  public  utility 
corporations,  we  have  begun  the  control  of  contractual 
conditions  by  commissions,  but  this  control  must  go 
much  further  in  the  regulation  of  contractual  relations.17 
No  contracts  should  be  forced  upon  the  public  except 
those  approved  by  these  commissions,  seeking  to  hold 
a  just  balance  between  purchaser  and  seller. 

It  is  the  function  of  industrial  commissions  to  scruti- 
nise labour  contracts  carefully  in  order  to  prevent  op- 
pression and  degrading  conditions.  Especially  should 
contracts  binding  minors  be  carefully  examined  and  in 
many  cases  forms  should  be  prescribed.  An  illustration 
is  afforded  by  the  law  of  1911  now  existing  in  Wisconsin 
for  apprentices  and  recently  published  by  the  Indus- 
trial Commission,  whose  duty  it  is  to  see  that  this  law  is 
enforced.18  It  is  quoted  in  full  to  show  the  number  of 
points  which  must  be  considered  with  reference  to  this 
one  sort  of  contract.  It  represents  a  new  type  of  con- 
tract which  will  become  common,  with  the  design  either 
of  checking  or  of  breaking  up  the  new  feudalism  which 
under  the  laissez-faire  policy  must  necessarily  continue 
its  pernicious  growth.  The  contracts  for  apprentices  in 
Wisconsin  are  prescribed  in  content  and  form  as  follows : 

"Section  2377.  Every  contract  or  agreement  entered 
into  between  a  minor  and  employer,  by  which  the  minor  is 
to  learn  a  trade,  shall  be  known  as  an  indenture,  and  shall 
comply  with  the  provisions  of  sections  2378  to  2386,  inclusive, 
of  the  statutes.  Every  minor  entering  such  a  contract  shall 
be  known  as  an  apprentice. 
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"Section  2378.  Any  minor  may,  by  the  execution  of  an 
indenture,  bind  himself  as  hereinafter  provided,  and  such 
indenture  may  provide  that  the  length  of  the  term  of  the 
apprentice  shall  depend  upon  the  degree  of  efficiency  reached 
in  the  work  assigned,  but  no  indenture  shall  be  made  for  less 
than  one  year,  and  if  the  minor  is  less  than  eighteen  years  of 
age,  the  indenture  shall  in  no  case  be  for  a  period  of  less  than 
two  years. 

"Section  2379.  Any  person  or  persons  apprenticing  a 
minor  or  forming  any  contractual  relation  in  the  nature  of  an 
apprenticeship,  without  complying  with  the  provisions  of 
sections  2377  to  2387,  inclusive,  of  the  statutes,  shall  upon 
conviction  thereof,  be  punished  by  a  fine  of  not  less  than  fifty 
nor  more  than  one  hundred  dollars. 

"Section  2380.  It  shall  be  the  duty  of  the  commissioner 
of  labor,  the  factory  inspector  or  assistant  factory  inspectors 
to  enforce  the  provisions  of  this  act,  and  to  prosecute  viola- 
tions of  the  same  before  any  court  of  competent  jurisdiction 
in  this  state.  ^      \ 

"Section  2381.    Every  indenture  shall  be  signed: 

(1)  By  the  minor. 

(2)  By  the  father;  and  if  the  father  be  dead  or  legally 

incapable  of  giving  consent  or  has  abandoned  his 
family,  then 

(3)  By  the  mother;  and;  if  both  the  father  and  mother 

be  dead  or  legally  incapable  of  giving  consent, 
then 

(4)  By  the  guardian  of  the  minor,  if  any. 

(5)  If  there  be  no  parent  or  guardian  with  authority  to 

sign,  then  by  two  justices  of  the  peace  of  the 
county  of  residence  of  the  minor. 

(6)  By  the  employer. 

"Section  2382.    Every  indenture  shall  contain: 

(1)  The  names  of  the  parties. 

(2)  The  date  of  the  birth  of  the  minor. 

(3)  A  statement  of  the  trade  the  minor  is  to  be  taught, 
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and  the  time  at  which  the  apprenticeship  shall 
begin  and  end. 

(4)  An  agreement  stating  the  number  of  hours  to  be 

spent  in  work,  and  the  number  of  hours  to  be 
spent  in  instruction.  The  total  of  such  number 
of  hours  shall  not  exceed  fifty-five  in  any  one  week. 

(5)  An  agreement  that  the  whole  trade,  as  carried  on  by 

the  employer,  shall  be  taught,  and  an  agreement 
as  to  the  time  to  be  spent  at  each  process  or  ma- 
chine. 

(6)  An  agreement  between  the  employer  and  the  ap- 

prentice that  not  less  than  five  hours  per  week  of 
the  aforementioned  fifty-five  hours  per  week  shall 
be  devoted  to  instruction.  Such  instruction  shall 
include: 

(a)  Two  hours  a  week  instruction  in  English,  in  citi- 

zenship, business  practice,  physiology,  hygiene, 
and  the  use  of  safety  devices. 

(b)  Such  other  branches  as  may  be  approved  by  the 

state  board  of  industrial  education. 

(7)  A  statement  of  the  compensation  to  be  paid  the  ap- 

prentice. 

"Section  2383.  The  instruction  specified  in  section  2382 
may  be  given  in  a  public  school,  or  in  such  other  manner  as 
may  be  approved  by  the  local  board  of  industrial  education, 
and  if  there  be  no  local  board,  subject  to  the  approval  of  the 
state  board  of  industrial  education.  Attendance  at  the  public 
school,  if  any,  shall  be  certified  to  by  the  teachers  in  charge 
of  the  courses,  and  failure  to  attend  shall  subject  the  ap- 
prentice to  the  penalty  of  a  loss  of  compensation  for  three 
hours  for  every  hour  such  apprentice  shall  be  absent  without 
good  cause.  It  shall  be  the  duty  of  the  school  officials  to 
cooperate  for  the  enforcement  of  this  law. 

"Section  2384.  It  shall  be  lawful  to  include  in  the  inden- 
ture or  agreement  an  article  stipulating  that  during  such 
period  of  the  year,  as  the  public  school  shall  not  be  in  ses- 
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sion,  the  employer  and  the  apprentice  may  be  released  from 
those  portions  of  the  indenture  which  affect  the  instruction 
to  be  given. 

"Section  2385.  If  either  party  to  an  indenture  shall  fail 
to  perform  any  of  the  stipulations,  he  shall  forfeit  not  less 
than  ten  nor  more  than  fifty  dollars,  on  complaint,  the  col- 
lection of  which  may  be  made  by  the  commissioner  of  labor, 
factory  inspector  or  assistant  factory  inspectors  in  any  court 
of  competent  jurisdiction  in  this  state.  Any  court  of  com- 
petent jurisdiction  may  in  its  discretion  also  annul  the  inden- 
ture. Nothing  herein  prescribed  shall  deprive  the  employer 
of  the  right  to  dismiss  any  apprentice  who  has  wilfully  vio- 
lated the  rules  and  regulations  applying  to  all  workmen. 

"Section  2386.  The  employer  shall  give  a  bonus  of  not 
less  than  fifty  dollars  to  the  apprentice,  on  the  expiration  of 
the  term  of  the  indenture,  and  also  a  certificate  stating  the 
term  of  the  indenture. 

"Section  2387.  A  certified  copy  of  every  indenture  by 
which  any  minor  may  be  apprenticed  shall  be  filed  by  the 
employer  with  the  state  commissioner  of  labor." 

II.  Limitations  of  Contract  with  Respect  to  Time. 

Attention  must  next  be  directed  to  the  general  limita- 
tions of  contract  with  respect  to  the  future.  Contracts 
must  be  limited  in  this  direction,  but  the  continuity  of 
life  must  be  preserved.  This  limitation  is  especially  ap- 
plicable with  reference  to  state  contracts.  The  state 
may  not  make  a  contract  which  will  involve  an  abolition 
of  its  right  to  make  contracts  for  the  future,  or  it  will  tie 
the  hands  of  the  future.  From  this  standpoint  the 
Dartmouth  College  case  was  criticised.  The  tendency 
of  the  decision  in  that  case  ties  the  hands  of  the  state 
and  enables  one  generation  to  contract  away  the  rights 
of  another.    Now,  how  to  reconcile  this  idea  with  the 
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continuity  of  economic  life  is  another  matter  and  in- 
volves much  care  and  thought.  It  is  a  complex  prob- 
lem, because  life  is  complex.  Treaties  fall  under  this 
general  head.  Bluntschli  and  Mill  held  that  a  treaty 
should  not  be  binding  for  more  than  one  generation, 
but  this  is  perhaps  too  extreme  a  position.  Another 
point  is  this:  the  relation  of  the  citizen  to  the  state  is  not 
one  of  free  contract.  This  is  brought  out  with  suffi- 
cient plainness  in  political  science  and  elsewhere.19 

Still  another  point  is  that  public  necessity,  public  wel- 
fare, and  public  policy  are  above  private  contract.  Suppose 
we  have  a  drafting  into  the  army.  Can  a  person  escape 
the  draft  and  secure  exemption  by  pleading  a  private 
contract?  Of  course  not.  This  simply  shows  a  recog- 
nition of  the  principle  that  public  necessity  is  above 
private  contract.  Contract  involves  the  very  sover- 
eignty of  the  state,  which  is  seriously  impaired  if  private 
contract  stands  above  the  state's  policy  duly  expressed 
in  Constitutions  and  legislation.  This  is  clearly  recog- 
nised by  our  courts. 

Free  contract  for  the  economic  relations  of  citizens 
must  be  the  rule  and  we  want  to  educate  men  to  the 
point  where  they  may  be  given  the  utmost  possible 
freedom  of  contract;  but  in  the  meantime  we  must  not 
overlook  the  actual  facts  which  exist,  and  remember 
always  the  cruelty  of  the  theory  of  the  equality  of  all 
men. 

III.  The  Revision  of  Contractual  Relations. 

What  shall  we  say  concerning  the  revision  of  con- 
tractual relations  in  bankruptcy?  Sidgwick  does  not 
favour  it.    He  would  discourage  all  bankruptcy  laws 
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relieving  a  bankrupt  from  his  obligations.  He  says  that 
a  discharged  bankrupt  should  remain  in  a  position  of 
marked  social  inferiority,  that  he  should  be  deprived 
of  political  franchises,  and  that  legal  immunity  should 
depend  upon  the  bankrupt's  name  being  kept  on  a  pub- 
lic register.20  This  is  not  a  sound  economic  or  moral 
view.  I  buy  certain  goods  of  you.  You  know  what  the 
bankruptcy  laws  are  and  you  sell  me  the  goods,  taking 
the  risk  of  my  becoming  bankrupt.  If  you  think  there 
is  any  special  risk  you  have  in  the  price  an  insurance 
premium  with  a  higher  rate  of  interest  for  deferred  pay- 
ments. If  you  then  lose,  have  you  any  right  to  com- 
plain? Can  you  say  that  you  have  been  cheated?  On 
the  whole,  a  bankruptcy  law  is  better  for  society,  be- 
cause it  enables  men  who  have  made  mistakes  through 
ignorance  or  carelessness  or  through  circumstances  over 
which  they  have  no  control,  to  turn  over  what  they  have 
to  their  creditors,  to  wipe  out  the  past,  and  begin  over 
again  with  hope.  If  the  old  debts  hung  over  them,  they 
would  be  so  discouraged  that  they  would  not  have  heart 
to  begin  again.  It  is  economic  justice  to  wipe  out  the 
past  in  the  case  of  honest  bankruptcy  and  let  a  man  be- 
gin over  again,  rather  than  to  discourage  him  by  keeping 
his  name  in  a  public  register  and  depriving  him  of  poli- 
tical franchise.  By  such  a  course  there  is  nothing  to  be 
gained,  but  everything  to  be  lost. 

IV.  The  Social  Supervision  of  Contract  an  Indispen- 
sable Condition  of  Liberty. 

While  free  contract  must  be  the  rule,  liberty  de- 
mands the  social  regulation  of  many  classes  of  contracts. 
Regulation  of  contract  conditions  means  establishing 


732    PROPERTY  AND  THE  DISTRIBUTION  OF  WEALTH 

the  "rules  of  the  game"  for  competition.  It  must  be 
done  by  legislation,  and  the  enactments  of  legislation 
must  be  carried  out  largely  by  federal  and  State  com- 
missions of  various  sorts.  It  is  a  condition  of  freedom. 
The  necessity  for  this  springs  from  human  nature  and 
from  the  conditions  existing  in  the  kind  of  world  in 
which  we  live.  This  regulation  thus  conforms  to  what 
in  the  true  sense  may  be  called  natural  law — law  cor- 
responding to  the  nature  of  things — whereas  the  old 
laissez-faire  theory  is  opposed  to  natural  law,  if  we  em- 
ploy that  expression  in  any  realistic  sense. 

What  is  especially  needed  now  is  the  development 
of  the  theoretical  principles  and  statute  laws  of  fair  and 
unfair  competition  and  through  these  principles  and 
laws  to  build  up  a  framework  within  which  contracts 
must  be  kept.  This  idea  of  fair  and  unfair  competition 
has  been  more  highly  developed  in  Germany  than  else- 
where; but  even  there  it  is  probable  that  scarcely  more 
than  a  beginning  has  been  made;  while  in  the  United 
States  nearly  the  whole  work  of  that  development  lies 
in  the  future.  But  without  this  development  it  is  not 
easy  to  see  how  combinations  can  be  restrained  and  a 
free  field  for  industry  maintained.  The  further  treat- 
ment of  this  particular  topic  belongs  in  those  parts  of  the 
present  work  as  planned  which  deal  with  custom,  com- 
petition and  monopoly.21 


Notes  and  References  to  Chapter  X 

1  P.  711.  See  article  by  Professor  Ludwig  Sinzheimer,  of  the 
University  of  Munich,  on  "Der  Kampf  gegen  den  neuen  Feudalis- 
mus"  ("The  Struggle  against  the  New  Feudalism")  in  Marz 
(Munich),  Heft  40,  October  3,  1911;  also  his  "Wirtschaftliche 
Kampf e  der  Gegenwart"  ("Present  Day  Industrial  Struggles"), 
in  Jahrbuch  fur  Gesetzgebung,  Verwaltung  und  Volkswirtschaft  im 
deutschen  Reich,  32ter  Jahrgang,  Erstes  Heft,  1908.  In  the  latter, 
Professor  Sinzheimer  describes  excellently  and  at  still  greater  length 
some  of  the  main  features  of  the  new  f eudalism. 

The  term  as  employed  in  the  present  work  has,  however,  a  some- 
what wider  scope  than  in  Professor  Sinzheimer's  articles.  For  an 
earlier  use  of  the  term  new  feudalism  see  also  Brentano's  Gesammelte 
Aufsatze,  Vol.  I;  Erbrechtspolitik;  Alte  und  neue  Feudalitat  {Collected 
Essays;  The  Inheritance  of  Property;  the  old  and  new  Feudalism), 
1899. 

2  P.  713.  This  decision  has  done  much  to  stir  public  opinion,  and 
some  modification  of  the  patent  laws  may  be  looked  for. 

3  P.  714.  See  ante,  Part  II,  Chap.  6,  p.  640. 

4  P.  714.  An  extreme  view  of  this  relationship  between  employer 
and  worker  is  given  in  the  following  extract  from  a  letter  of  the 
late  Mr.  George  F.  Baer,  President  of  the  Philadelphia  and  Reading 
Railway  Company,  to  Mr.  W.  F.  Clark,  of  Wilkes-Barre,  Penn- 
sylvania, written  July  17, 1902,  during  the  Anthracite  Coal  Strike: 

"I  beg  of  you  not  to  be  discouraged.  The  rights  and  interests 
of  the  laboring  man  will  be  protected  and  cared  for — not  by  the  la- 
bor agitators,  but  by  the  Christian  men  to  whom  God  in  His  in- 
finite wisdom  has  given  the  control  of  the  property  interests  of  the 
country,  and  upon  the  successful  Management  of  which  so  much  de- 
pends."   Extract  from  a  photographic  copy  of  the  letter. 

6  P.  715.  For  a  discussion  of  this  subject  see  Roscher,  Principles 
of  Political  Economy  (tr.  from  the  German  by  John  J.  Lalor,  2  Vols. 
1878),  Vol.  I,  pp.  209,  n.  5;  210;  213,  n.  4;  221,  n.  1. 

9  P.  715.  Peonage  is  defined  in  the  Century  Dictionary  as:  "A 
form  of  servitude  existing  in  Spanish  America,    It  prevailed  espe- 
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cially  in  Mexico."  According  to  Webster,  it  means  "a  debtor  held 
by  his  creditor  in  a  form  of  qualified  servitude,  to  work  out  a  debt." 
Peonage  has  come,  however,  to  mean  popularly  more  than  the  condi- 
tion of  a  peon  thus  described.  It  embraces  certain  classes  of  con- 
tracts found  in  various  parts  of  the  country,  which  reduce  those 
held  by  them  to  a  condition  of  great  dependence  amounting  at 
times  to  virtual  slavery  and  sometimes  to  slavery  of  a  particularly 
cruel  kind. 

The  following  notes  give  judicial  definitions  of  peonage  and  cases 
in  which  are  revealed  efforts  to  evade  the  intent  of  the  federal  law 
against  it. 

"Peonage  is  a  form  of  servitude  by  which  a  peon  or  servant  who  is 
indebted  to  his  employer  is  compelled  to  remain  in  the  latter's 
service  until  the  debt  is  discharged."  Cyclopaedia  of  Law  and 
Procedure,  Vol.  XXX,  p.  1382. 

"It  was  the  exercise  of  dominion  over  their  persons  and  liberties 
by  the  master,  or  employer,  or  creditor,  to  compel  the  discharge  of 
the  obligation,  by  service  or  labor,  against  the  will  of  the  person 
performing  the  service."  District  Judge  Jones,  in  Peonage  Cases, 
123  Fed.  R.  671,  at  p.  679  (1903). 

"The  condition  of  peonage  .  .  .  means  the  situation  or  status  in 
which  a  person  is  placed  including  the  physical  and  moral  results  of 
returning  or  holding  such  person  to  perform  labor  or  service,  by 
force  either  of  law  or  custom,  or  by  force  of  lawless  acts  of  in- 
dividuals unsupported  by  local  law,  'in  liquidation  of  any  debt, 
obligation,  or  otherwise.'  The  phrase  '  condition  of  peonage'  means 
the  actual  status,  physical  and  moral  with  the  inevitable  incidents 
to  which  the  employee,  servant,  or  debtor  was  reduced  under  that 
system,  when  held  to  involuntary  performance  or  liquidation  of  his 
obligation — the  effect  thereby  produced  upon  the  person,  liberties, 
and  rights  of  a  man  held  in  such  a  situation."  Op.  cit.,  at  p. 
679. 

"Peonage  is  the  unlawful  holding  of  a  man  in  involuntary  servi- 
tude, compelling  him  to  labor  for  another  against  his  will,  in 
liquidation  of  a  debt,  and  this  compulsion  may  be  exerted  either  by 
force,  threats,  or  intimidation;  but  the  jury  are  instructed  that  the 
force  exerted,  of  whatever  kind,  to  constitute  peonage,  must  be  such 
as  to  subdue  and  constrain  the  will,  and  must  have  been  willfully 
and  knowingly  exerted  by  the  defendant."  _  District  Judge  Brawley, 
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in  charge  to  the  jury  in  U.  S.  v.  Clement,  171  Federal  Reporter 
974,  at  p.  977  (1909). 

"The  act  (of  Georgia)  approved  August  15,  1903  (Acts,  1903,  p. 
90),  entitled  'An  act  to  make  it  illegal  for  any  person  to  procure 
money,  or  other  thing  of  value,  on  a  contract  to  perform  services, 
with  intent  to  defraud,  and  to  fix  the  punishment  therefor,  and  for 
other  purposes,'  is  not  repugnant  to  the  constitution  of  Georgia,  nor 
to  the  constitution  of  the  United  States,  for  any  of  the  reasons  as- 
signed in  the  demurrer  to  the  accusation  based  upon  a  violation  of 
the  terms  of  the  said  act.  .  .  .  Inasmuch  as  the  act  above  referred 
to  was  not  void  as  being  unconstitutional  the  detention  of  the 
defendant  under  the  sentence  of  the  court  upon  his  conviction  of  the 
offense  of  being  a  common  cheat  and  swindler  under  the  provisions 
of  said  act  was  not  illegal."  Townsend  v.  The  State,  124  Geo.  69, 
Headnote,  1,  3  (1905). 

Thus  it  will  be  seen  that  fraudulent  intent  makes  it  possible  to 
sentence  one  to  forced  labour. 

Under  the  Alabama  Act  (Acts,  1900-1901,  p.  1208,  §  1)  if  a  party 
contracts  in  writing  to  perform  labour  for  a  given  time  or  to  rent 
land  for  a  certain  time  and  subsequently  breaks  such  contract  with- 
out the  consent  of  the  other,  and  then  if  during  the  term  of  the  first 
contract  he  works  for  another,  it  is  made  a  penal  offence  not  to  notify 
the  second  of  his  first  contract.  Another  act  provides  heavy  penal- 
ties for  the  second  employer  if  he  should  employ  the  party  when 
said  party  has  notified  him  of  the  first  contract.  In  the  Peonage 
Cases  (123  Fed.  671, 1903)  this  act  was  held  unconstitutional  by  the 
United  States  District  Court  as  being  merely  a  coercive  weapon  to 
force  the  performance  of  the  contract. 

In  the  case  of  U.  S.  v.  Clement  (171  Federal  Reporter  974,  1909) 
the  plaintiff's  claim  was  that  the  defendant  threatened  to  prosecute 
him  under  the  labour  contract  laws  of  the  State  of  South  Carolina, 
and  by  such  threats  he  was  induced  to  continue  working  to  pay  off 
the  indebtedness;  and  the  court  held  this  to  be  peonage,  stating 
its  view  as  follows: 

"Inducing  a  person  to  labor  in  payment  of  debts  by  threats  of 
prosecution  may  constitute  intimidation  and  amount  to  peonage,  if 
by  reason  of  the  different  character  of  the  parties  such  threats 
overcame  the  will  of  the  servant  and  the  service  was  involuntary." 
(p.  974,  headnote). 
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7  P.  715.  U.  S.  Immigration  Commission,  Abstracts  of  Reports, 
1911,  Vol.  II,  p.  406. 
•  P.  716.  Op.  tit.,  pp.  446-447. 

9  P.  717.  Ely,  Evolution  of  Industrial  Society,  pp.  407-408.  One  of 
the  most  recent  publications  on  this  subject  is  Slavery  and  Peonage 
in  the  Philippine  Islands,  by  Dean  C.  Worcester,  published  at  Ma- 
nila by  the  Government  of  the  Philippine  Islands,  1913. 

10  P.  718.  "Economic  Theory  and  Labor  Legislation,"  an  address 
delivered  as  President  of  the  American  Association  for  Labor 
Legislation,  December  30,  1907  (reprinted  from  the  Papers  and 
Proceedings  of  the  Twentieth  Annual  Meeting  of  the  American 
Economic  Association) .    In  it  appear  the  following  paragraphs : 

"  But  until  recently  economists  were  inclined  to  limit  regulation  of 
labor  conditions  and  especially  hours  of  toil  to  children,  young 
persons,  and  women,  leaving  adult  men  'free',  so  it  was  said,  to  make 
their  own  contracts.  But  experience  has  shown  conclusively  that 
while  adult  males  as  a  rule  are  in  a  far  better  position  in  the  labor 
contract  than  the  classes  just  mentioned,  unregulated  contract  does 
not  always  conduce  to  freedom  and  fair  opportunity — 'the  square 
deal' — but  frequently  means  bondage  and  degradation.  A  realistic 
political  economy  must  recognize  the  facts  of  the  actual  world,  and 
does  so. 

"Adverse  conditions  are  often  so  strong  for  classes  of  adult  males 
that  well-considered  and  strongly  enforced  legislation  is  necessary  to 
secure  freedom  from  the  bondage  that  would  result  from  them  if 
uncontrolled  by  social  regulation;  for  here,  as  so  generally,  the  pur- 
pose of  statute  law  is  to  assist  men  to  gain  control  over  the  cruel  and 
tyrannical  action  of  uncontrolled  nature  and  society."    (pp.  20-21). 

11  P.  722.  Until  the  last  revision  of  this  work  was  practically  com- 
pleted, it  was  not  possible  for  the  writer  to  procure  the  American 
contracts  that  he  desired;  and  the  obstacles  placed  in  his  way  sug- 
gest something  not  desirable.  Theatrical  agencies  generally  refuse 
absolutely  to  give  blank  forms.  Actors  and  actresses  appear  to  be 
afraid  to  furnish  their  contracts.  Several  times  the  writer  has  re- 
ceived promises  of  newspaper  men  to  supply  contracts,  but  no  one  of 
those  who  have  promised  has  been  in  a  position  to  furnish  the  con- 
tracts. At  last  after  efforts  of  several  years  a  manager  has  been 
found  who  has  supplied  the  desired  contracts.  The  writer  has 
found  it  more  difficult  to  secure  American  theatrical  contracts  than 
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any  other  contracts.  Nothing  could  present  more  drastically  oppres- 
sive contractual  conditions  of  degrading  dependence  than  a  very 
frequently  used  contract  from  which  the  following  clauses  are 
quoted: 

"This  Agreement,  made  and  entered  into  this day 

of nineteen  hundred  and by  and  be- 
tween   Theatrical  Manager,  of  the  City,  County 

and  State  of  New  York,  party  of  the  first  part  and 

actor  or  actress,  party  of  the  second  part. 

"Witnesseth,  That  the  said  party  of  the  second  part,  in  con- 
sideration of  the  payments  to  be  made  by  the  party  of  the  first  part 
at  the  time  and  in  the  maimer  hereinafter  specified,  and  of  the 
sum  of  One  Dollar  to  him  or  her  in  hand  paid,  the  receipt  of  which  is 
hereby  acknowledged,  hereby  agrees  and  contracts  to  render  his  or 
her  services  to  the  said  party  of  the  first  part  at  such  times  and 
places  in  the  United  States  and  Canada  as  the  party  of  the  first 
part  may  direct,  during  the  theatrical  season  of  19. .  and  19. .,  said 
season  to  commence  and  terminate  at  the  option  of  the  party  of  the 
first  part.  ' 

"Said  services  of  the  party  of  the  second  part  to  be  as  an  Actor 
or  Performer,  including  both  general  and  special  work,  'General 
Business,'  and  in  choruses,  but  more  especially  as  he  or  she  may  be 
assigned  in  the  theatrical  company  or  companies  designated  by  the 
party  of  the  first  part. 

"The  party  of  the  second  part  hereby  represents  and  asserts  his  or 
her  competency  and  ability  to  fulfill  the  services  hereby  contracted 
for,  to  the  entire  satisfaction  and  approval  of  the  party  of  the  first 
part,  failing  which,  at  the  election  of  said  party  of  the  first  part  this 
contract  is  to  immediately  become  null  and  void,  without  any 
liability  accruing  or  attaching  against  the  party  of  first  part 
thereby. 

"The  party  of  the  first  part  agrees  to  pay  to  the  party  of  the 
second  part,  when  above-mentioned  services  are  faithfully  rendered 
at  all  performances  given,  including  all  Sundays,  all  holidays,  all 
matinees  and  all  night  performances,  together  with  any  other  extra 
performances  customary  at  any  Theatre  or  Hall  where  the  party  of 

the  second  part  may  be  directed  to  appear,  the  sum  of 

Dollars  per  week,  except  as  is  hereinafter  provided,  and  all  cost  of 
said  employee's  railroad  and  steamboat  fare  and  transportation  of 
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baggage,  except  the  following:  Fare  to  opening  point,  fare  after 
closing  performance,  sleeping,  or  parlor-car  fare,  carriage  hire  to  and 
from  hotel,  station  or  theatre,  charges  for  excess  baggage,  and  fares 
within  Greater  New  York;  said  employer  is  not  to  be  liable  for  the 
loss,  damage  or  miscarriage  of  any  baggage  belonging  to  said  em- 
ployee. 

"It  is  agreed  that  the  party  of  the  second  part  shall  receive  and 
accept  one-half  regular  salary  for  the  first  week  of  regular  perform* 
ances  in  full  of  all  claims  for  that  week. 

"Should  said  company  or  said  employee  not  be  able  to  perform, 
through  accident,  sickness,  delay  on  railroad,  riot,  fire,  railroad 
accidents,  public  calamity,  other  unforeseen  cause,  or  layoffs,  then 
said  employee  is  not  to  receive  any  salary  for  time  so  lost,  and  is  to 
receive  no  compensation  or  expense  money  during  or  for  rehearsals 
or  for  time  used  in  traveling;  said  employer  may  omit  performances, 
or  lay  off  the  company  or  said  employee,  at  and  for  such  times  as 
may  seem  advisable  to  said  employer,  for  which  time  no  salary  is  to 
be  paid  and  may  temporarily  close  the  season  the  week  preceding 
Christmas  and  the  last  two  weeks  in  Lent,  and  no  salary  shall  be 
paid  for  the  time  closed,  and  should  such  weeks  or  any  part  thereof 
be  played,  said  employee  shall  accept  and  be  entitled  to  receive  only 
one-half  of  the  pro-rata  salary  for  the  time  so  played,  based  upon  the 
number  of  evening  performances  given  in  each  of  such  weeks.  The 
temporary  laying  off  as  above  referred  to  shall  not  in  any  manner 
abrogate  this  contract. 

"This  contract  may  be  cancelled  and  said  employment  terminated 
at  the  election  of  either  party  at  any  time  without  cause,  upon  giving 
two  weeks'  notice,  and  may  be  cancelled  by  said  employer  im- 
mediately or  otherwise,  upon  notice  at  any  time  in  case  of  bad 
business,  or  any  other  cause,  necessitating,  in  the  judgment  of  said 
employer,  the  abandonment  of  the  play  or  tour,  or  the  disbanding  of 
the  company;  and  may  be  cancelled  by  said  employer  without  cause, 
immediately  or  otherwise,  upon  notice  at  any  time  before,  during  or 
after  rehearsals  and  before  the  first  public  performance  contem- 
plated by  this  agreement;  and  may  be  cancelled  by  said  employer 
without  cause,  immediately  or  otherwise,  upon  notice  given  at  any 
time  during  the  first  week's  public  performances.  If  for  any  reason 
whatsoever  this  contract  is  cancelled  by  either  party,  the  said 
employee  shall  pay  all  railroad  fares  from  the  city  in  which  they 
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close  to  their  home  or  next  objective  point.  The  party  of  the  first 
part  being  responsible  for  fares  of  the  said  employee  during  the 
actual  tour  of  the  company  and  not  thereafter. 

"Said  employee  is  subject  to  immediate  dismissal  for  absence  at 
any  time  from  a  rehearsal  or  performance  on  account  of  sickness  or 
otherwise,  without  being  excused  in  writing,  or  for  inattention  to 
business,  carelessness  in  the  rendering  of  characters,  intoxication  on 
or  off  the  stage,  or  being  guilty  of  a  violation  of  any  of  said  rules  and 
regulations,  in  any  of  which  cases  all  claims  for  compensation, 
salary,  wages,  deposit,  security,  or  damages  shall  be  deemed  waived 
and  relinquished  by  said  employee. 

"It  is  further  agreed  that  the  party  of  the  second  part  shall  and 
will  furnish  all  costumes  required,  and  dress  all  character  parts  in  a 
first-class  manner,  as  designated  by,  and  to  the  entire  satisfaction  of 
the  party  of  the  first  part. 

"It  is  also  agreed  that  should  the  party  of  the  first  part  elect  to 
furnish  said  costumes  or  money  for  the  purchase  thereof,  such  cos- 
tumes so  furnished  or  bought  are  and  shall  be  the  property  of  the 
party  of  the  first  part,  and  the  title  to  same  shall  remain  in  the  party 
of  the  first  part  until  such  costumes  are  entirely  paid  for  by  the  party 
of  the  second  part,  as  follows:  The  party  of  the  first  part,  or  his 
representative,  shall  retain  one-half  of  the  weekly  salary  of  the 
party  of  the  second  part  until  such  costumes  or  other  indebtedness 
of  the  party  of  the  second  part  is  entirely  paid  for;  and  authority  is 
hereby  given  to  the  party  of  the  first  part  to  retain  one-half  of  such 
salary  of  each  and  every  week.  Should  this  contract  be  broken  or 
annulled  before  such  costumes  are  entirely  paid  for  as  is  herein  pro- 
vided, then  such  payments  as  have  been  made  shall  be  considered  as 
rental  for  the  use,  wear  and  tear  of  such  costumes,  and  retained  by 
the  party  of  the  first  part. 

"Said  employee  shall  loan  to  said  employer  such  part  or  all  of  the 
costumes  of  any  or  all  parts  played  by  said  employee,  to  be  used  by 
such  substitute  as  said  employer  may  select  to  play  said  parts  at  any 
time  during  the  continuance  of  this  contract,  and  be  on  hand 
promptly  at  all  rehearsals  and  at  railroad  stations  on  the  departure 
of  the  company  and  travel  with  the  company  at  such  hours  and  by 
such  routes  and  conveyances  as  said  employer  may  select." 

If  the  entire  contract  were  given,  the  reader  would  find  other  bad 
conditions  of  employment  to  which  unfortunate  people  are  obliged 
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to  submit.  A  marginal  comment  on  this  contract  form  made  by  an 
experienced  manager  reads  as  follows:  "While  inequitable,  it  must 
be  remembered  that  many  irresponsible  people  are  engaged  in  this 
line  of  the  theatrical  business,  and  that  they  must  be  held  with  a 
strong  hand  for  mutual  good."  The  line  referred  to  is  that  of 
"variety"  performers,  to  which  the  contract  applies.  This  observa- 
tion is  doubtless  true,  but  it  shows  the  necessity  of  the  social  regula- 
tion of  theatrical  contract  in  the  interest  of  all  concerned,  in  so  far 
as  these  really  desire  the  rights  and  the  elevation  of  the  theatrical 
profession. 

Ordinary  theatrical  contracts  are  not  so  bad  as  the  one  given, 
which  is  probably  one  of  the  most  inequitable  labour  contracts  of 
modern  times.  The  general  conditions  may  be  summarised  as 
follows,  the  information  being  taken  from  a  newspaper  article, 
"The  Theatrical  Contract,"  which  appeared  in  the  New  York  Times 
of  September  29,  1912,  and  which  was  furnished  the  author  by  a 
friend,  an  actor,  as  reliable  and  accurate  in  its  main  features. 

Printed  contracts  are  offered  to  the  applicant  for  a  position  in  the 
theatre,  and  these  must  be  signed  at  once  without  question.  If  the 
applicant  does  not  sign  there  are  plenty  of  others  waiting  who  are 
glad  to  do  so.  The  manager  binds  himself  only  to  a  slight  extent. 
He  agrees  to  pay  railroad  fares,  to  give  two  weeks'  notice  before  dis- 
charge, and  to  pay  a  certain  salary  from  which,  however,  for  various 
causes  deductions  may  be  made.  The  player,  on  the  other  hand, 
agrees  to  a  great  many  conditions  which  place  him  under  serious 
obligations  without  corresponding  rights.  The  actor  is  engaged  for  a 
play  to  begin  on  or  about  a  certain  date;  but  if  the  play  is  abandoned 
he  has  no  claim  for  salary.  Many  cases  of  hardship  occur  under  this 
clause.  Under  another  clause  the  manager  has  a  right  to  withdraw  a 
play  by  giving  two  days'  notice.  Another  clause  permits  the  mana- 
ger to  make  serious  deductions  from  the  actor's  salary  when,  for  any 
reason  whatever,  it  is  not  possible  to  give  a  performance.  One 
clause  provides  for  half  a  week's  salary  for  various  weeks,  as  the 
week  before  Christmas,  Holy  Week,  the  week  of  the  presidential 
election,  etc.;  but  another  clause  permits  the  employer  to  demand 
the  playing  of  any  number  of  performances  without  additional 
salary.  It  is  not  necessary  for  the  manager  to  give  reasons  for  dis- 
charging an  actor  if  he  gives  two  weeks'  notice  in  writing. 

While  these  and  other  provisions  may  not  be  legal — while  perhaps 
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the  entire  contract  might  not  hold  before  a  court  of  law — yet  the 
ordinary  theatrical  player,  like  the  ordinary  baseball  player,  is 
helpless.  If  suit  is  brought  no  further  employment  is  possible. 
Real  intimidation  is  the  actual  condition. 

The  conditions  mentioned  in  the  article  are  in  general  agreement 
with  those  found  in  several  contract  forms  in  the  possession  of  the 
writer.  The  best  of  these  contract  forms  is  one  under  which  a 
junior  member  of  the  New  Theatre,  of  New  York  City,  was  engaged. 
This  provided  for  an  engagement  of  not  less  than  four  nor  more  than 
thirty-eight  weeks,  and  the  management  obligated  itself  to  give 
two  weeks'  written  notice  to  the  artist  after  the  expiration  of  the 
minimum  period  of  four  weeks  in  order  to  cancel  the  engagement. 
It  is  also  provided  that  the  management  may  not  demand  more  than 
eight  performances  in  any  week  without  additional  salary.  The 
good  intentions  of  the  management  are  shown  in  the  brevity  and 
simplicity  of  the  contract. 

It  is  much  to  be  hoped  that  an  association  like  the  Genossen- 
schaft  Deutscher  Buhnen-Angehoriger  (Association  of  German 
Actors  and  Actresses)  may  be  formed.  The  Secretary  of  the  Wo- 
men's Committee  of  the  Association,  Frau  Helene  Riechers,  is  glad 
to  furnish  information  to  all  who  desire  to  help  those  who  belong  to 
the  theatrical  profession,  which  should  be  a  noble  one.  Her  address 
is  Schriftfiihrerin,  Frauen-Komite  der  Genossenschaft  deutscher 
Buhnen-Angehoriger,  Berlin  SW.  68,  Charlottenstrasse  85,  Ger- 
many. 

It  must  be  understood  that  famous  actors  and  actresses  and  the 
great  opera  singers  are  able  to  make  their  own  individual  contracts. 
The  writer  was  very  much  amused  by  a  conversation  with  one  of  the 
best  known  singers  of  our  time  who  claimed  that  theatrical  and 
operatic  contracts  were  all  that  could  be  desired.  "If  I  do  not  like 
the  contract  which  is  submitted,  I  send  it  back  and  ask  to  have  it 
changed.  When  it  comes  to  me  again,  if  it  still  is  not  satisfactory, 
I  return  it  and  ask  for  further  changes.  I  keep  on  returning  it  until 
it  is  satisfactory  and  sometimes  this  will  take  several  weeks! " 

11  P.  722.  An  Actors'  Equity  Association  has  at  last  been  formed, 
of  which  Mr.  Francis  Wilson  is  president.  It  aims  to  remedy  abuses 
in  the  theatrical  profession.  It  has  made  demands  with  respect  to 
contract  as  follows : 

"First,  that  transportation  expenses  to  and  from  all  points  'on 
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the  road'  and  the  city  in  which  a  company  is  organized  be  provided 
to  all  members  of  a  company. 

"Second,  that  no  actor  shall  be  forced  to  give  more  than  three 
weeks '  rehearsals  without  compensation. 

"Third,  that  there  shall  be  a  two  weeks'  notice  of  dismissal. 

"Fourth,  that  there  shall  be  extra  pay  for  extra  performances,  and 
full  salary  for  all  weeks  played. 

"Fifth,  that  actresses  shall  not  be  forced  to  bear  the  expenses  of 
an  unlimited  stage  wardrobe." 

It  is  said  that  these  demands  have  been  complied  with  by  several 
managers.  See  Editorial  "An  Actors'  Trade  Union,"  in  The  Outlook, 
for  January  3,  1914. 

is  p.  722.  See  reports  of  the  Commission,  to  be  obtained  by  ad- 
dressing the  Wisconsin  Industrial  Commission  at  Madison;  also  the 
books  The  Wisconsin  Idea,  by  Dr.  C.  J.  McCarthy,  and  Wisconsin: 
An  Experiment  in  Democracy,  by  Dr.  Frederic  C.  Howe,  both  of 
which  appeared  in  1912. 

»  P.  723.  Chicago  Evening  Post,  February  25, 1912. 

16  P.  723.  See  above.  As  early  as  1882  a  case  involving  the 
contract  relation  of  club  and  player  (Alleghany  Base  Ball  Club  v. 
Bennett,  14  Fed.  257,  1882)  came  before  the  United  States  Circuit 
Court  for  the  Western  District  of  Pennsylvania,  wherein  it  was 
held  that  a  baseball  player  who  had  signed  an  agreement  to  execute, 
between  certain  future  dates,  a  formal  contract  to  play  baseball  for  a 
certain  club  during  its  season,  could  not,  by  a  bill  of  equity,  be  com- 
pelled to  execute  the  formal  contract,  or  enjoined  from  contracting 
with  or  playing  with  another  club. 

A  similar  view  was  held  in  the  cases  of  Metropolitan  Exhibition 
Co.  v.  Ewing,  7  L.  R.  A.  381,  42  Fed.  198  (1890)  and  Metropolitan 
Exhibition  Co.  v.  Ward,  24  Abb.  N.  C.  393, 9  N.  Y.  Supp.  779  (1890). 
In  a  still  later  case  [Kelly  v.  Herrman,  155  Fed.  887  (1906)],  it  was 
held  that  the  provisions  of  the  national  agreement  of  1903,  and  of  the 
rules  of  the  national  commission  thereby  created,  which  gave  a 
club  the  right  to  "reserve"  such  of  its  players  as  it  desired  for 
another  season  or  to  sell  them  to  another  club,  in  the  absence  of  any 
stipulation  to  the  contrary  in  the  contract  between  the  parties,  were 
not  binding. 

In  the  case  of  American  Base  Ball  and  Athletic  Exhibition  Co.  v. 
Harper,  54  Cent.  L.  J.  449  (1902),  the  Circuit  Court  of  the  City  of 
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St.  Louis  held  that  in  view  of  the  provisions  of  the  Missouri  Con- 
stitution, declaring  that  all  persons  have  the  natural  right  to  life, 
liberty,  and  the  enjoyment  of  the  gains  of  their  own  industry,  and 
prohibiting  slavery  or  involuntary  servitude  except  as  a  punishment 
for  crime,  a  court  had  no  power  to  enforce  the  performance  of  a  con- 
tract for  personal  services.    It  said : 

"It  is  the  wish  and  pleasure  of  the  defendant  to  serve  his  present 
employer.  In  doing  this  he  exercises  the  right  of  choosing  his  own 
associates  and  serving  whom  he  sees  fit,  going  at  his  own  pleasure, 
following  his  chosen  occupation,  and  enjoying  the  gains  of  his  own 
industry.  These  are  the  natural  rights  of  free  men,  and  go  to  make 
up  the  'liberty'  which  the  constitutional  provisions  in  question 
guarantee  and  protect.  And  it  would  seem  that  they  are  rights 
which  cannot  be  bartered  away  by  either  contract  or  consent,  be- 
cause all  provisions  of  agreements  in  contravention  of  law  are  void." 
For  a  discussion  of  this  subject,  see  art.  on  "Baseball  and  the  Law," 
by  L.  A.  Wilder,  of  the  New  York  Bar,  in  Case  and  Comment, 
August  1912,  especially  pp.  153-154, 155-156. 

16  P.  723.  See  decision  of  the  Federal  Circuit  Court,  sitting  at 
Grand  Rapids,  Michigan,  rendered  April  10,  1914,  and  reported 
partially  in  the  Chicago  Tribune,  April  11,  1914,  p.  17.  The  case 
is  that  of  the  Federal  League  of  Professional  Base  Ball  Clubs  v.  the 
Philadelphia  National  League  Club  et  al.,  popularly  known  as  the 
Killifer  Case. 

17  P.  726.  The  ideal  of  those  who  framed  the  law  creating  the 
Wisconsin  Railroad  Commission,  as  stated  to  the  author  in  con- 
versation by  the  Honourable  William  H.  Hatton,  one  of  its  principal 
creators  in  the  State  Senate,  was  that  it  should  be  sufficient  for  any 
one  having  a  grievance  against  a  railway  company  of  the  State  to 
write  a  postcard  to  the  Commission,  directing  attention  to  his 
trouble,  with  the  assurance  that  his  case  would  be  fairly  considered. 
This  is  an  excellent  ideal  but  one  difficult  to  realise  in  practice. 
But  even  a  movement  in  this  direction  indicates  real  progress. 

"  P.  726.  Laws  of  1911,  c.  347. 

19  P.  730.  Even  Adam  Smith  with  all  his  adherence  to  the  eight- 
eenth century  philosophy  of  natural  law  recognised  this  clearly 
enough;  See  his  Lectures  on  Justice,  Police,  Revenue  and  Arms,  ed. 
Cannan,  pp.  11-12. 

20  P.  731.   Sidgwick,  The  Principles  of  Political  Economy,  2d 
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ed.   (London  and  New  York,   1887),  Bk.   Ill,  Chap.  Ill,  pp. 
430-431. 

21  P.  732.  The  part  dealing  with  Custom  and  Competition  is  in 
manuscript.  The  subject  is  discussed  briefly  in  some  of  its  phases 
in  the  author's  Evolution  of  Industrial  Society.  The  subject  of 
Monopoly  is  discussed  in  the  author's  Monopolies  and  Trusts,  which 
he  hopes  to  be  able  to  revise  and  enlarge. 


APPENDIX  TO  CHAPTER  X 

CONTRACT  AND   SOCIAL  PROGRESS  IN  ENGLAND 

What  is  given  in  this  appendix  is  based  upon  T.  H. 
Green's  Liberal  Legislation  and  Freedom  of  Contract,1 
and  is  a  mere  illustrative  historical  fragment.2  The 
occasion  for  the  discussion  of  this  subject  by  Green  was 
found  in  the  opposition  to  the  two  liberal  measures 
brought  before  Parliament  in  1880.  One  was  the 
"Ground  Game  Act"  which  prohibited  contracts  be- 
tween the  owner  of  the  land  and  the  occupant  for  trans- 
ferring to  the  former  the  exclusive  right  of  killing  hares 
and  rabbits  on  the  land  rented  by  the  latter.  Such 
contracts  were  at  that  time  common  in  England;  the 
owner  of  the  land  contracted  with  his  tenant  that  he 
was  to  have  the  exclusive  right  of  killing  hares  and  rab- 
bits on  the  ground.  The  other  measure  was  the  "Em- 
ployers' Liability  Act."  This  did  not,  as  later  acts 
have  done,  prohibit  employers  and  employees  from  con- 
tracting themselves  out  of  its  operation,  but  it  was 
urged  that  men  should  look  to  the  protection  of  contract 
and  not  to  the  government,  thereby  weakening,  it  was 
urged,  their  self-reliance  and  lowering  themselves  in  the 
scale  of  moral  beings.  So  Green  takes  this  occasion 
to  discuss  the  matter  in  general  with  reference  to  actual 
or  proposed  liberal  legislation. 
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He  takes  up  the  question  in  relation  to  factory  acts, 
education  acts,  and  to  laws  relating  to  public  health, 
every  one  of  which  limits  contract.  Then  he  refers  to 
the  Irish  land  laws,  which  materially  limited  contract, 
although  they  were  then  far  from  having  reached  their 
ultimate  development.  He  also  discussed  legislation 
giving  greater  security  of  tenure  to  English  farmers; 
further,  liquor  laws  relating  to  contract,  and  the  pro- 
posed local  option.  All  these  laws  and  reforms  were 
resisted,  he  says,  "in  the  sacred  name  of  liberty  ". 

Green  goes  on  to  remark  that  political  reformers  for- 
merly urged  reform  in  the  name  of  individual  liberty 
and  he  explains  the  well-known  reasons  for  this.  Their 
object  was  human  welfare  and  this  is  the  passion  of  the 
present  day  reformers  as  well.  Yet  strangely  enough 
these  present  day  reformers  are  resisted  in  the  name 
of  individual  liberty,  which  was  the  rallying  cry  of  the 
earlier  reformers.  But  there  was  no  inconsistency.  The 
circumstances  simply  have  changed.  Since  the  great  Re- 
form Act  of  1832,  extending  the  franchise,  the  political 
history  of  England  may  be  divided  into  three  periods. 
The  first  extended  to  Sir  Robert  Peel's  administration 
in  the  forties.  During  this  period  we  have  the  struggle 
of  free  society  against  privileged  close  corporations, 
with  the  achievement  of  representative  municipal  gov- 
ernment against  close  bodies.  We  have  also  the  over- 
hauling of  old  and  ancient  charities,  placing  them  under 
public  control  and  some  of  the  grosser  abuses  in  the 
Church  were  removed.  Various  reforms  of  this  kind 
were  effected,  such  as  the  abolition  of  pluralities  and 
sinecures  and  the  reform  of  cathedral  chapters.    There 
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was  nothing  in  these  reforms  which  was  opposed  to  the 
doctrine  of  freedom  of  contract.  Vested  interests  were 
respected  in  the  changes.  "Parliament,"  says  Green, 
"had  then  as  now  quite  a  passion  for  compensation." 

In  the  second  period,  even  into  the  sixties,  there  was 
a  struggle  against  monopoly.  The  Corn  Laws  were 
overthrown,  and  taxes  were  removed  from  knowledge, 
from  newspapers,  etc.  With  the  exception  of  land,  free 
transfer  of  commodities  was  secured.  The  immediate 
object  of  the  free  trader  who  carried  things  before  him 
was  free  contract. 

The  third  period  began  with  the  more  democratic 
Parliament  of  1868.  Beginning  with  this  period  we 
have  restrictions  on  contract.  Indeed  factory  acts  had 
begun  earlier,  but  they  were  extended  during  this  period 
and  became  more  effective  in  restricting  the  working 
hours  of  children  and  young  persons.  They  were  at 
first  imperfectly  put  in  force,  but  gradually  there  was 
better  administration  and  the  working  hours  of  women 
were  limited.  After  the  second  Reform  Act  of  1867  the 
restrictions  on  the  length  of  the  working  day  were  ex- 
tended to  every  kind  of  factory  and  workshop.  Except 
as  half-timers  children  were  allowed  nowhere  save  in 
agriculture.  Then  by  the  Education  Act  of  1870  came 
compulsory  education.  The  freedom  of  contract  was 
thus  greatly  limited  for  children. 

During  these  three  periods,  then,  there  was  precisely 
the  same  aim — human  welfare — but  the  means  for  the 
attainment  of  this  end  differed.  In  the  last  period  pro- 
tection to  life  and  limb  was  secured  by  rules  which  in- 
terfere with  freedom  of  contract.    Working  hours  were 
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limited  to  ten,  so  that  women,  young  persons  and  chil- 
dren could  not  make  the  contracts  they  might  otherwise 
wish  to  make.  Incidentally  there  was  interference  with 
respect  to  grown  men;  certainly  in  the  textile  industries. 
If  we  restrict  the  right  of  contract  on  the  part  of  women 
and  children,  very  frequently  when  they  stop  working 
the  men  must  stop  working  too.  They  could  not  make 
the  contracts  which  they  would  otherwise  wish  to  make 
and  yet  the  laws  may  be  carrying  out  their  wishes.  Any 
one  individual  might  wish  to  contract  for  twelve  hours 
but  when  the  law  limits  the  possible  working  day  for  all 
to  ten  hours,  then  no  one  wishes  to  contract  for  more. 
So  we  have  protection  to  life  and  Umb  secured  by  rules 
which  interfere  with  freedom  of  contract. 

It  must  be  remembered  in  this  connection  that  it  is 
only  through  the  guarantee  of  society  that  property 
exists  and  that  in  the  interests  of  society  this  guarantee 
is  afforded  under  conditions  which  promote  the  welfare 
of  society.  Green  says,  "No  contract  is  valid  in  which 
human  persons,  willingly  or  unwillingly,  are  dealt  with 
as  commodities,  because  such  contracts  of  necessity 
defeat  the  end  for  which  alone  society  enforces  contracts 
at  all."  Other  contracts  are  open  to  the  same  objection, 
even  if  less  obviously.  In  England  the  labour  contract 
has  been  restricted  and  limited  on  account  of  the  pe- 
culiarities which  attach  to  this  contract  and  these  have 
been  discussed  in  a  previous  chapter.  It  is  "to  pre- 
vent labour  from  being  sold  under  conditions  which 
make  it  impossible  for  the  person  selling  ever  to  be- 
come a  free  contributor  to  the  public  good  ",  that  re- 
strictions are  imposed  which  are  elsewhere  unnecessary. 
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So  we  have  sanitary  regulations  of  factories  and  work- 
shops, regulation  of  the  hours  of  women  and  children, 
compulsory  education,  etc. 

One  question  suggests  itself.  Could  not  these  ends 
be  secured  without  trenching  on  the  sphere  of  free  con- 
tract? No.  Not  taking  human  beings  as  they  are. 
Under  certain  Utopian  conditions,  yes.  Under  real 
conditions,  no.  The  law  of  compulsory  education  is 
not  a  constraint  to  those  who  willingly  send  their  chil- 
dren to  school.  The  law  against  women  working  in  coal 
mines  is  not  a  constraint  to  those  who  do  not  want  their 
wives  to  work  in  the  coal  mines.  "Left  to  itself,"  Green 
says,  "or  to  the  operation  of  casual  benevolence,  a  de- 
graded population  perpetuates  and  increases  itself." 

We  find  also  that  land  has  its  peculiarities  as  well  as 
labour,  and  these  peculiarities  of  land  justify  certain 
limitations  of  contract  with  respect  to  land, — restric- 
tions with  respect  to  settlements  and  to  the  binding 
up  of  land  through  the  "dead  hand".  These  restric- 
tions are  all  in  behalf  of  the  public  interest.  "No  man's 
land  is  his  own  for  purposes  incompatible  with  the  pub- 
lic convenience."  We  come  back  again  to  the  "Ground 
Game  Acts  ".  The  reason  for  proposing  that  such  con- 
tracts as  these  should  not  be  tolerated  is  that  they  lead 
to  a  waste  of  produce  and  to  the  discouragement  of  good 
husbandry,  also  to  "widespread  temptation  to  lawless 
habits  which  arise  from  a  sort  of  half  and  half  property 
being  scattered  over  the  country  without  any  possibility 
of  its  being  sufficiently  protected." 

We  next  consider  the  case  of  the  regulation  of  rela- 
tions between  landlords  and  tenants.   We  must  consider 
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the  superior  economic  and  social  position  of  the  land- 
lord, especially  under  conditions  like  those  which  used 
to  obtain  in  England;  the  long  habit  of  domination  on 
one  side,  and  of  dependence  on  the  other.  "The  great 
majority  of  English  farmers  hold  their  farms  under 
the  liability  of  being  turned  out  without  compensation 
at  six  months'  or  a  year's  notice."  In  Ireland  with  its 
small  farmers  and  few  industries  the  conditions  are  still 
worse  and  free  contract  is  only  a  name.  The  peasant 
farmer,  it  is  alleged,  is  scarcely  more  free  to  contract 
with  his  landlord  than  is  the  starving  labourer  to  bar- 
gain for  good  wages  with  a  master  who  offers  him  work.3 

We  have  then  these  conclusions.  To  strike  at  the 
roots  of  all  contract  is  to  strike  at  the  foundation  of  so- 
ciety. "  To  uphold  the  sanctity  of  contracts  is  doubtless 
a  prime  business  of  government,  but  it  is  no  less  its 
business  to  provide  against  contracts  being  made,  which 
from  the  very  helplessness  of  one  of  the  parties  to  them, 
instead  of  being  a  security  for  freedom,  become  an  in- 
strument of  disguised  oppression." 

Restraints  on  the  freedom  of  sale  of  intoxicating 
drinks  and  the  effectual  liberation  of  the  soil  were  two 
great  and  pressing  needs  in  England  at  that  time.  Wise 
restraints  on  free  contract  with  respect  to  intoxicating 
beverages  increase  the  total  amount  of  freedom.  Lib- 
erty can  be  allowed  only  as  it  is  not  an  impediment  to 
social  good. 

Speaking  of  the  factory  acts,  etc.,  in  England,  Green 
says  that  as  a  matter  of  fact,  "The  spirit  of  self-reliance 
and  independence  was  not  weakened  by  these  acts; 
rather  it  received  a  new  development.   The  dead  weight 
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of  ignorance  and  unhealthy  surroundings,  with  which 
it  would  otherwise  have  had  to  struggle,  being  partially 
removed  by  law,  it  was  more  free  to  exert  itself  for 
higher  objects."  This  dead  weight  being  lifted  from 
the  wage-earners,  they  were  raised  to  a  position  in  which 
they  were  freer  in  the  making  of  contracts  and  in  their 
bargaining. 


Notes  to  Appendix  to  Chapteb  X 

1  P.  745.  Miscellaneous  Works,  Vol.  Ill,  pp.  365-386. 

2  P.  745.  If  we  enter  upon  a  general  historical  treatment,  we  must 
go  far  beyond  all  contemplated  limits  of  space;  but  the  brief  sketch 
of  Green  brings  out  general  tendencies  so  clearly  as  to  justify  the 
present  discussion  of  it. 

3  P.  750.  The  Ground  Game  Act  has  long  been  in  force  and  ap- 
pears now  to  meet  with  general  approval;  but  the  situation  of 
landed  property  has  greatly  changed  since  Green  wrote  his  essay. 
The  former  Irish  tenants  are  becoming  occupying  owners  through 
government  aid  in  purchasing  their  farms,  while  the  owners  of 
agricultural  land  in  England  and  Scotland  are  very  largely  an 
impoverished  class,  if  we  except  first  those  who  have  collieries, 
secondly  those  who  own  urban  property  and  thirdly  those  who  have 
married  heiresses.  Recently  agriculture  has  become  more  prosper- 
ous in  Great  Britain,  but  as  a  result  of  tours  in  the  summer  of  1913  it 
appears  to  the  author  that  the  tenant  farmer  is  receiving  the  benefit 
of  this  prosperity  to  a  far  greater  extent  than  the  land  owner.  And 
the  timidity  of  the  tenant  farmer  and  his  dread  of  asserting  himself 
in  his  dealings  with  the  land  owner  were  nowhere  observed  by  the 
author  in  his  recent  agricultural  tours.  This  is  not  the  place  to  dis- 
cuss this  subject  further,  and  this  note  is  added  merely  to  correct 
an  erroneous  impression  which  is  generally  found  in  the  United 
States  and  which  would  naturally  be  strengthened  by  what  Green 
says. 
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PART  III 

APPENDIX  I 

VESTED  INTERESTS  1 


PART  III 

Note  to  Appendix  I 

!P.  753.  This  treatment  covers  to  some  extent  the  ground  of 
property  and  contract,  but  from  a  different  point  of  view.  On  this 
account  and  because  it  is  so  fragmentary  it  is  made  merely  an 
appendix  to  this  volume.  The  same  remarks  apply  to  Appendix  II. 
The  term  vested  interests  is  used  as  identical  with  vested  rights. 
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CHAPTER  I 

VESTED     INTERESTS   DEFINED   AND   DESCRIBED  * 

The  following  is  a  formal  definition  of  vested  interests: 
Strictly  speaking,  vested  interests  are  economic  interests 
which  are  legally  recognised  to  be  such  that  they  cannot  be 
impaired  by  public  action,  directly  or  indirectly,  without 
indemnification.  This  indemnification  need  not  neces- 
sarily be  out  of  the  public  treasury;  it  may  come  from 
the  treasuries  of  private  corporations. 

Also  the  term  "vested  interests"  is  used  more  loosely 
to  mean  the  claim  that  an  economic  interest  should  re- 
ceive such  recognition,  also  to  mean  the  claim  for  indem- 
nity for  an  economic  interest  injured  by  general  social 
movements,  especially  by  social  progress.2 

Let  us  now  consider  various  points  in  these  defini- 
tions. An  interest  is  vested  when  it  must  receive  indem- 
nification, if  it  is  impaired  by  public  action  directly  or 
indirectly.  If  a  railway  company  is  authorised  by  law  to 
impair  vested  interests,  for  example,  an  interest  in  prop- 
erty, we  have  there  an  indirect  impairment  of  vested 
interests  by  public  action.  That  is,  the  law  permits 
the  impairment,  but  not  without  indemnification.  But 
if  a  private  corporation  impairs  vested  interests  it  may 
be  compelled  to  make  good  the  impairment,  for  the  in- 
demnification does  not  necessarily  come  out  of  the  pub- 
lic treasury. 
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We  also  have  vested  interests  used  in  a  more  loose 
sense  to  mean  the  claim  that  an  interest  should  receive 
such  recognition  as  when  workmen  have  talked  about 
having  a  vested  interest  in  some  skill  or  special  advan- 
tage. They  say,  "We  have  a  vested  interest."  But  they 
have  not,  because  their  interest  has  not  been  legally 
recognised  to  be  such  that  it  cannot  be  impaired  with- 
out indemnification.  They  make  the  claim,  however, 
that  this  should  be  so,  thus  using  the  term  vested  in- 
terest more  loosely; 

This  term  is  also  used  to  mean  a  claim  for  indemnity 
on  account  of  an  interest  which  has  been  injured  by 
general  social  progress.  This  is  closely  connected  with 
what  has  gone  before.  Social  progress  at  times  injures 
certain  classes  and  these  sometimes  claim  that  they 
should  receive  an  indemnity  therefor.3 

Vested  interests  are  largely  property  interests.  The 
recognition  of  an  interest  as  a  vested  interest  gives  it 
some  of  the  attributes  of  property,  and  by  American 
courts  it  would  be  comprised  in  their  very  inclusive  con- 
cept of  property.  We  discuss  here,  however,  only  the 
circumstances  under  which  economic  interests  are  rec- 
ognised, or  are  to  be  recognised,  as  binding  for  society. 
The  ordinary  forms  of  property  need  not  occupy  us. 
We  have  simply  to  discuss  the  validity  of  claims  of 
vested  interests  especially  in  cases  where  they  are  called 
in  question. 

Otherwise  than  through  property  vested  interests 
generally  arise  through  contract.  Attention  is  called  to 
a  distinction  made  in  the  Roman  law  between  obligatio 
ex  contractu  and  contractus.    Contractus  means  the  agree- 
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ment  itself.  Obligatio  ex  contractu  means  that  which 
results  from  the  agreement;  this  is  vested  interest.  Or- 
dinarily we  do  not  make  this  fine  distinction  between  the 
two. 

Apart  from  clear  and  explicit  contract,  vested  in- 
terests arise  through  custom  and  usage,  through  con- 
tinuous enjoyment,  especially  for  a  long  period,  as 
vested  interests  acquired  through  prescription.  Par- 
ticularly in  older  countries  we  find  such  vested  interests 
and  they  tend  to  grow  up  everywhere. 

The  whole  question  of  vested  interests  is  closely  con- 
nected with  legislation  which  affects  past  economic 
rights;  and  to  some  extent,  at  least,  the  question  of 
vested  interests  is  identical  with  this  legislation  which 
acts  backward,  which  takes  away  rights.  To  what  ex- 
tent is  such  legislation  permissible?  And  what  must  be 
the  indemnity?  Lassalle  in  his  work  Das  System  der 
erworbenen  Rechte  discusses  such  legislation.  There  are 
many  declarations  against  retroactive  legislation  which 
relates  strictly  to  conduct,  but  similar  principles  apply 
in  general  to  legislation  regarding  economic  interests. 
From  Lassalle  we  take  two  or  three  statements  of  prin- 
ciples. 

In  the  French  Constitution  of  June  24,  1793,  under 
"Rights  of  Man"  we  find,  "to  give  retroactive  effect 
to  a  law  would  be  a  crime."  4  This  is  applied  to  crim- 
inal law  only.  And  the  French  Constitution  of  Aug- 
ust 22,  1795,  declares,  "No  law,  criminal  or  civil,  may 
be  given  a  retroactive  effect."  5 

According  to  the  Prussian  code  of  Frederick  the 
Great  Publikationspatent  zum  allgemeinen  Landrecht,  5. 
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Febr.  1794,  "A  new  law  may  not  be  applied  to  past 
cases."  6 

The  Constitution  of  the  United  States  permits  no 
bill  of  attainder  and  no  ex  post  facto  law;  popularly  this 
applies  to  any  law,  civil  or  criminal,  with  a  retrospective 
effect;  but  strictly  under  our  constitutional  system  it 
applies  to  criminal  law  and  it  either  makes  that  a  crime 
which  was  not  a  crime  before  or  it  increases  the  penalty.7 

The  following  quotations,  taken  from  Black's  Law 
Dictionary,  state  the  situation  in  the  United  States 
very  clearly  and  bring  out  the  distinction  between  ex 
post  facto  legislation  and  that  which  is  merely  retro- 
spective: 

"The  plain  and  obvious  meaning  of  this  prohibition  is 
that  the  legislature  shall  not  pass  any  law,  after  a  fact  done 
by  any  citizen,  which  shall  have  relation  to  that  fact,  so  as 
to  punish  that  which  was  innocent  when  done;  or  to  add  to 
the  punishment  of  that  which  was  criminal;  or  to  increase 
the  malignity  of  a  crime;  or  to  retrench  the  rules  of  evidence, 
so  as  to  make  conviction  more  easy.  This  definition  of  an 
ex  post  facto  law  is  sanctioned  by  long  usage.    1  Blackf.  196. 

"The  term  'ex  post  facto  law,'  in  the  United  States  Con- 
stitution, cannot  be  construed  to  include  and  to  prohibit 
the  enacting  any  law  after  a  fact,  nor  even  to  prohibit  the 
depriving  a  citizen  of  a  vested  right  to  property.   3  Dall.  386. 

"'Ex  post  facto'  and  'retrospective'  are  not  convertible 
terms.  The  latter  is  a  term  of  wider  signification  than  the 
former  and  includes  it.  All  ex  post  facto  laws  are  necessarily 
retrospective,  but  not  e  converso.  A  curative  or  confirma- 
tory statute  is  retrospective,  but  not  ex  post  facto.  Consti- 
tutions of  nearly  all  the  States  contain  prohibitions  against 
ex  post  facto  laws,  but  only  a  few  forbid  retrospective  legisla- 
tion in  specific  terms.    Black,  Const.  Prohib.,  §§  170, 172,  222. 
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"Retrospective  laws  divesting  vested  rights  are  impolitic 
and  unjust;  but  they  are  not  'ex  post  facto  laws,'  within  the 
meaning  of  the  Constitution  of  the  United  States,  nor  re- 
pugnant to  any  other  of  its  provisions;  and,  if  not  repugnant 
to  the  State  Constitution,  a  court  cannot  pronounce  them 
to  be  void,  merely  because  in  their  judgment  they  are  con- 
trary to  the  principles  of  natural  justice.   2  Paine,  74."  8 

But,  of  course,  if  retrospective  legislation  should  impair 
the  value  of  private  property  it  would,  generally  speak- 
ing, require  indemnification;  for  other  clauses  in  the  Con- 
stitution would  apply  and  especially  would  it  be  an  in- 
fringement of  that  part  of  the  Constitution  which  is 
directed  against  taking  private  property  without  due 
process  of  law.  Exceptions  would  in  general  come  under 
the  police  power  which  in  some  cases  may  be  so  exer- 
cised as  to  impair  the  value  of  property.  Another  illus- 
tration is  afforded  by  improvements  which  must  be 
paid  for  by  special  assessments;  for  these  sometimes 
very  materially  decrease  the  value  of  a  man's  property. 

Denmark  had  what  was  called  a  vested  interest  in  the 
Sound,  between  Denmark  and  Norway  and  Sweden,  but 
this  has  been  abolished.  After  the  fall  of  the  Hanseatic 
League  the  Danish  government  assumed  the  right  to 
levy  toll  and  as  a  condition  of  renouncing  the  rights 
accepted  a  commutation  of  three  and  a  half  million 
pounds  from  the  commercial  nations  chiefly  interested. 

Some  illustrations  of  vested  interests  in  older  coun- 
tries follow.  "Leeds  in  Great  Britain  was  theoretically 
compelled  to  grind  its  corn,  grain  and  malt  at  the  lord's 
mill  down  to  1839,  and  actually  had  then  to  pay  £13,000 
to  extinguish  this  feudal  due."  9    In  fact  many  vested 


760    PROPERTY  AND  THE  DISTRIBUTION  OP  WEALTH 

interests  have  been  connected  with  feudal  arrangements 
and  feudal  dues.  There  was  frequently  an  obligation 
on  the  part  of  those  living  in  a  certain  district  to  make 
use  of  the  mill  of  the  feudal  lord,  and  a  corresponding 
right  on  the  part  of  the  lord;  this  was  regarded  as  a 
vested  interest. 

In  the  change  from  feudalism  to  the  present  social 
order  the  feudal  lords  had  to  be  at  least  partially  in- 
demnified for  what  they  lost  on  account  of  the  change. 
Their  rights  were  regarded  as  vested  interests.  The  fam- 
ily of  Thurn  and  Taxis,  to  mention  a  case  already  cited, 
had  what  was  recognised  as  a  vested  interest  in  the  post- 
office.  The  presidents  of  the  Prussian  private  railways 
were  indemnified  when  the  railways  were  purchased  by 
the  government,  receiving  something  like  one  million 
marks  for  their  offices. 

England  is  the  classic  land  of  vested  interests.  Vested 
interest  in  offices  was  recognised,  in  the  army  particu- 
larly, to  such  an  extent  that  an  office  could  be  sold. 
That  has,  however,  been  done  away.  It  is  quite  gener- 
ally true  that  when  an  office  is  abolished  in  the  older 
countries  of  the  world  a  compensation  is  recognised  and 
granted.  This  is  so  in  England,  and  very  often  in  this 
country  if  we  want  to  rid  ourselves  of  a  man  we  abolish 
the  office.  But  if  a  man  has  what  is  recognised  as  a 
vested  interest  then  he  must  be  indemnified;  this  would 
be  very  generally  the  case  in  Germany  and  England. 
Also  in  the  older  countries  of  the  world,  care  is  often 
taken  to  provide  new  work  for  those  who  have  lost  old 
positions  in  any  branch  of  the  public  service,  including 
the  wage-earner.    This  is  humane,  and  if  the  idea  is 
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properly  carried  out,  it  not  only  results  in  lessening 
suffering  but  improves  the  public  service. 

We  have  two  conceptions  of  an  office.  One  is  that  it 
is  a  trust,  and  the  other  that  it  is  a  vested  interest. 
Sometimes  our  political  parties  are  inclined  to  look  upon 
office  as  a  vested  interest  instead  of  as  a  trust.  This  is 
something  different  from  permanency  of  tenure  or  pen- 
sion in  case  one  loses  one's  office.  The  latter  might  be 
the  same  in  immediate  pecuniary  effect,  but  these  are 
two  different  points  of  view. 

In  this  country  vested  interests  resting  on  contract 
and  property  receive  a  recognition  accorded  nowhere 
else;  otherwise  as  a  rule  they  are  given  but  slight  respect. 

In  England  and  the  United  States  saloon  keepers 
sometimes  claim  a  vested  interest  in  their  business  and 
in  England  plans  for  temperance  reform  generally  in- 
clude indemnity  to  saloon  keepers.10 

In  this  country  we  give  licenses  to  saloons  to  empha- 
sise the  fact  that  they  do  not  have  a  vested  interest  and 
they  may  continue  in  the  business  only  so  long  as  the 
license  lasts.  Some  would  say  that  notwithstanding 
the  license  they  still  have  a  vested  interest  and  ought 
to  be  indemnified.  Victoria  in  Australia  gives  compen- 
sation if  a  license  is  withdrawn,  the  compensation  being 
drawn  from  certain  pecuniary  penalties  and,  if  necessary, 
from  the  proceeds  of  a  special  tax.  In  Switzerland  dis- 
tillers were  compensated  for  the  diminished  value  of 
buildings  and  plant  due  to  the  law  of  1887.11  Street  car 
companies  are  pushing  the  recognition  of  the  doctrine 
of  vested  interests  and  sometimes  evince  a  disposition 
to  carry  this  doctrine  to  an  unwarrantable  extreme, 


762    PROPERTY  AND  THE  DISTRIBUTION  OF  WEALTH 

even  when  the  charters  expressly  limit  the  duration  of 
the  life  of  the  corporation.  This  would  be  clearly  an 
abuse  of  the  idea  of  vested  interests  and  if  they  do 
secure  a  recognition  of  this  right  it  will  mean  the  tri- 
umph of  an  abuse  of  rights  rather  than  the  evolution 
of  new  views. 

But  notice  this, — that  vested  rights  and  interests 
begin  to  be  discussed  when  we  have  a  change  in  the 
industrial  order.  It  is  then  that  vested  interests  and 
the  term  or  word  for  vested  interests  come  forward. 


Notes  and  References  to  Chapter  I 

1  P.  755.  No  very  extensive  literature  on  this  subject  is  to  be 
found;  for  example,  there  is  no  article  on  the  subject  in  Palgrave's 
Dictionary  of  Political  Economy.  The  most  noteworthy  treatment  is 
found  in  Lassalle's  work  System  der  erworbenen  Rechte,  2  vols.  (See 
summary  in  Reden  und  Schriften,  Vol.  Ill)  and  in  Wagner's  Grundle- 
gung,  3d  ed.,  I2  §  306  (4)  and  §  307  (4).  The  workingmen's  view  of 
vested  interests  is  found  in  Mr.  and  Mrs.  Webb's  Industrial  De- 
mocracy, Vol.  II,  pp.  562-572,  also  pp.  514,  595. 

See  "Vested  Rights,"  article  by  Thorold  Rogers,  in  the  Con- 
temporary Review,  Vol.  LVII,  pp.  780-796  (June,  1890).  A  strong 
statement  of  the  wage-earner's  claim  to  vested  interest  in  skill,  etc., 
as  given  by  J.  M.  Ludlow,  is  found  in  "Uber  den  Entschadigungs- 
anspruch  der  durch  die  Maschinen  verdrangten  Arbeiter"  by 
Eduard  Bernstein,  in  Die  Neue  Zeit,  Vol.  I,  1897-98,  pp.  789-93. 

2  P.  755.  Vested  Rights  in  constitutional  law.  Definition  in 
Black's  Law  Dictionary. 

"Rights  which  have  so  completely  and  definitely  accrued  to  or 
settled  in  a  person  that  they  are  not  subject  to  be  defeated  or  can- 
celled by  the  act  of  any  other  private  person,  and  which  it  is  right 
and  equitable  that  the  government  recognize  and  protect,  as  being 
lawful  in  themselves,  and  settled  according  to  the  then  current  rules 
of  law,  and  of  which  the  individual  could  not  be  deprived  arbitrarily 
without  injustice,  or  of  which  he  could  not  justly  be  deprived  other- 
wise than  by  the  established  methods  of  procedure  and  for  the  public 
welfare." 

3  P.  756.  Cf.  Brook's  Social  Unrest  for  a  general  treatment  of 
some  aspects  of  the  case  in  the  chapter  "Man  and  Society  versus 
Machinery,"  Chap.  VI. 

4  P.  757.  "L'effet  retroactif  donne1  a  la  loi  serait  un  crime." 
6  P.  757.  "  Aucune  loi,  ni  criminelle,  ni  civile,  ne  peut  avoir  d'effet 

retroactif." 

6  P.  758.  "Sowie  iiberhaupt  ein  neues  Gesetz  auf  vergangene 
Falle  nicht  gezogen  werden  mag." 

'P. 758.  Art. I, Sec. IX, 3. 
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8  P.  759.  Law  Dictionary,  pp.  446-447. 

9  P.  759.  See  Sidney  Webb,  Fabian  Essays,  p.  43.  Quoted  from 
Clifford's  History  of  Private  Bill  Legislation. 

10  P.  761.  A  resolution  proposed  by  the  Executive  Committee  of 
the  Fabian  Society  for  the  Municipalization  of  the  Drink  Traffic 
reads  as  follows:  "That  compensation  be  dealt  with  on  the  basis  of 
notice  for  a  term  of  years  and  compassionate  allowances  to  persons 
suffering  hardship  by  being  thrown  out  of  employment."  This  was 
one  of  eight  resolutions,  and  it  is  stated  was  "referred  back  ".  See 
Fabian  News,  May,  1898.  This  is  especially  noteworthy  as  coming 
from  an  organised  body  of  English  socialists. 

11  P.  761.  Lecky's  Democracy  and  Liberty,  Vol.  II,  pp.  159,  163. 


CHAPTER  II 

VARIOUS  THEORIES  OF  VESTED  INTERESTS.  GROUNDS 
FOR  A  FAR-REACHING  RECOGNITION  OF  VESTED 
INTERESTS 

As  we  have  already  seen  in  the  discussion  of  expro- 
priation (Part  I,  Chap.  XX)  Ferdinand  Lassalle  ad- 
vanced the  theory  that  in  all  contracts  and  laws  there 
is  a  silent  clause,  a  something  understood  but  not  ex- 
pressed, to  the  effect  that  this  law  or  this  institution  is 
valid  so  long  as  it  does  not  carry  with  it  something  con- 
trary to  the  public  conscience,  but  when  it  does  offend 
the  public  conscience  the  law  or  institution  becomes  of 
no  legal  force.1  It  simply  ceases  to  exist.  This  idea 
has  been  applied  at  times,  as  in  the  case  of  slavery  in  the 
United  States.  To  be  sure,  its  abolition  was  a  war 
measure,  but  apart  from  that  there  were  those  who  felt 
that  slavery  was  something  wrong  and  because  of  this 
belief  they  thought  that  the  slave  owners  should  not  be 
indemnified.2  And  we  went  so  far  as  to  provide  in  the 
Fourteenth  Amendment  to  the  Constitution  of  the 
United  States  that  no  payment  should  be  made  or 
claim  allowed  by  the  United  States  nor  any  State  "for 
the  loss  or  emancipation  of  any  slave."  Probably  this 
is  the  first  time  that  this  theory  of  vested  rights  ever 
found  actual  expression  in  the  fundamental  law  of  a 
great  nation. 
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We  see  the  same  theory  of  vested  interests  advanced 
very  frequently  by  the  advocates  of  temperance  reform 
in  regard  to  the  indemnification  of  those  engaged  in  the 
liquor  traffic.  The  views  of  Henry  George  in  respect 
to  landed  property  are  somewhat  similar,  although  per- 
haps he  does  not  show  so  clearly  the  idea  of  evolution. 
He  says  that  landed  property  is  something  which  ac- 
cording to  natural  rights  cannot  exist;  that  all  the  title- 
deeds  in  the  world  are  consequently  of  no  force;  that 
they  are  based  upon  a  wrong.  We  have  in  this  view  an 
application  of  this  abstract  doctrine. 

We  have  a  doctrine  also  of  vested  interests  in  Fichte's 
philosophy.  He  says  a  contract  or  acquired  right  rests 
upon  the  individual  wills  of  those  who  participate  in  it; 
that  only  one's  own  will  binds  one,  and  not  the  will  of 
another,  hence  the  recognition  of  vested  interests  will 
depend  upon  the  wills  of  those  participating  in  the  in- 
stitution involved. 

It  has  been  proposed  by  many — among  others  by 
Emile  de  Laveleye — to  recognise  the  wage-earners' 
claim  to  a  vested  interest  in  their  skill,  and  to  indemnify 
them  for  any  loss  which  they  suffer  by  general  social 
progress.  When  on  account  of  social  progress  it  be- 
comes necessary  to  take  the  land  of  the  land  owner  he 
is  indemnified, — when  for  example,  it  is  taken  for  a  rail- 
way. The  argument  is  that  the  wage-earner  whose 
skill  becomes  of  no  avail  because  of  improvements 
should  be  similarly  indemnified.  Not  only  the  land 
owner,  but,  it  is  urged,  the  man  who  has  built  up  a  busi- 
ness in  transporting  goods  and  passengers,  should  be 
indemnified  if  he  cannot  find  any  longer  an  equally  re- 
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munerative  employment.  The  wage-earner's  view  is 
stated  by  Mr.  and  Mrs.  Sidney  Webb  in  these  words, 
"By  the  doctrine  of  vested  interest  we  mean  the  as- 
sumption that  the  wages  and  other  conditions  of  em- 
ployment hitherto  enjoyed  by  any  section  of  workmen 
ought  under  no  circumstances  to  be  interfered  with  for 
the  worse."  3  This  doctrine  underlay  the  opposition  to 
new  machinery  and  new  industrial  processes  in  Eng- 
land up  to  about  1860  and  it  underlies  similar  oppo- 
sition elsewhere.  This  doctrine  more  or  less  clearly 
expressed,  sometimes  quite  clearly  expressed  by  the 
workingman,  is  at  the  basis  of  demarcation  disputes  as 
they  are  called  in  England  to-day.  There  are  distinct 
lines  which  separate  one  kind  of  work  from  another.  The 
idea  is  that  each  one  has  a  certain  territory  upon  which 
others  must  not  encroach.  This  idea  is  also  the  basis 
of  regulations  requiring  a  long  period  of  apprenticeship 
as  a  condition  of  entering  a  trade,  etc.  The  engineers 
in  England  in  1845  used  the  analogy  of  a  medical  school 
and  the  limitations  of  practice,  and  such  analogies  are 
frequent.  The  following  is  an  extract  from  Mr.  and 
Mrs.  Webb's  Industrial  Democracy.'1 

"By  the  Doctrine  of  Vested  Interests  we  mean  the  as- 
sumption that  the  wages  and  other  conditions  of  employ- 
ment hitherto  enjoyed  by  any  section  of  workmen  ought 
under  no  circumstances  to  be  interfered  with  for  the  worse. 
It  was  this  doctrine,  as  we  have  seen,  which  inspired  the 
long  struggle  lasting  down  to  about  1860,  against  the  intro- 
duction of  machinery  or  any  innovation  in  processes.  It 
is  this  doctrine  which  to-day  gives  the  bitterness  to  demarca- 
tion disputes,  and  lies  at  the  back  of  all  the  regulations  deal- 
ing with  the  'right  to  a  trade.'    It  does  more  than  anything 
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else  to  keep  alive  the  idea  of  'patrimony'  and  the  practice 
of  a  lengthened  period  of  apprenticeship,  whilst  it  induces 
the  workmen  of  particular  trades  to  cling  fondly  to  the 
expedient  of  limiting  the  numbers  entering  those  trades, 
even  after  experience  has  proved  such  a  limitation  to  be  im- 
practicable. But  the  Doctrine  of  Vested  Interests  extends 
much  further  than  these  particular  Regulations.  There  is 
scarcely  an  industry  in  which  it  will  not  be  found,  on  one 
occasion  or  another,  inspiring  the  defence  of  the  customary 
rates  of  wages  or  any  threatened  privilege.  In  some  cases 
indeed  we  find  the  whole  argument  for  Trade  Unionism 
based  on  this  one  conception.  The  Engineers,  for  instance, 
in  1845  supported  their  case  by  a  forcible  analogy:  'The 
youth  who  has  the  good  fortune  and  inclination  for  preparing 
himself  as  a  useful  member  of  society  by  the  study  of  physic, 
and  who  studies  that  profession  with  success  so  as  to  obtain 
his  diploma  from  the  Surgeons'  Hall,  or  the  College  of  Sur- 
geons, naturally  expects  in  some  measure  that  he  is  entitled 
to  privileges  to  which  the  pretending  quack  can  lay  no  claim; 
and  if  in  the  practice  of  that  useful  profession  he  finds  him- 
self injured  by  such  a  pretender,  he  has  the  power  of  instituting 
a  course  of  law  against  him.  Such  are  the  benefits  connected 
with  the  learned  professions.  But  the  mechanic,  though 
he  may  expend  nearly  an  equal  fortune,  and  sacrifice  an  equal 
portion  of  his  life,  in  becoming  acquainted  with  the  different 
branches  of  useful  mechanism,  has  no  law  to  protect  his 
privileges.  It  behooves  him,  therefore,  on  all  reasonable 
grounds,  and  by  all  possible  means,  to  secure  the  advantages 
of  a  society  like  this  to  himself.'  The  same  idea  is  put  with 
no  less  clearness  by  some  of  the  smaller  trades.  'Consider- 
ing,' say  the  Birmingham  Wireworkers,  'that  the  trade  by 
which  we  live  is  our  property,  bought  by  certain  years  of 
servitude,  which  gives  to  us  a  vested  right,  and  that  we  have 
a  sole  and  exclusive  claim  on  it,  as  all  will  have  hereafter 
who  purchase  it  by  the  same  means.  Such  being  the  case, 
it  is  evident  it  is  our  duty  to  protect,  by  all  fair  and  legal 
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means,  the  property  by  which  we  live,  being  always  equally 
careful  not  to  trespass  on  the  rights  of  others.  To  that  end 
we  have  formed  this  Association,  etc.'" 

The  coopers  in  England  in  1833,  as  we  are  told  by 
these  authors,  advanced  a  very  curious  doctrine  of 
vested  interests.  They  worked  chiefly  for  brewers,  and 
they  actually  resented  the  spread  of  education  and  the 
threatened  measure  of  local  option  because  this  meas- 
ure would  diminish  the  use  of  beer  and  so  diminish  their 
opportunities  of  making  kegs.  They  claimed  a  vested 
interest  in  the  nation's  drink  habits.  There  has  been 
a  parallel  attempt  on  the  parts  of  employers  to  give  the 
sanctity  of  property  or  vested  interests  to  the  right  of 
hiring  labour  at  low  rates  and  of  working  it  long  hours. 
Employers  sometimes  claimed  the  length  of  the  work- 
ing day  as  a  part  of  their  vested  interests.  Sir  James 
Graham  as  minister  of  the  Crown  denounced  the  Ten 
Hour  Bill  as  "Jack  Cade  Legislation."  A  Lancashire 
employer  in  1860  said  the  power  of  the  trade  union 
"robs  (for  I  can  use  no  milder  term)  the  capitalist  of  his 
right  to  purchase."  This  was  a  sentiment  of  the  old 
craft  gilds  and  incorporated  companies.  Numerous 
quotations  are  given  by  Mr.  and  Mrs.  Webb  from  whom 
these  illustrations  are  taken.5  The  doctrine  of  vested 
interest  in  trade  was,  in  England,  undisputed  until  the 
middle  of  the  eighteenth  century.  To  enter  into  a  man's 
field  of  occupation  was  like  stealing  his  wares.  It  is  now 
as  astonishing  as  it  is  instructive  to  notice  the  old  ideas 
and  the  changes  which  have  taken  place  in  our  ethical 
and  economic  ideas  in  this  particular.  The  emperor  Sig- 
ismund  in  1434  said:  "Our  forefathers  have  not  been 
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fools.  The  crafts  have  been  devised  for  this  purpose, 
that  everybody  by  them  should  earn  his  daily  bread,  and 
nobody  shall  interfere  with  the  craft  of  another.  By 
this  the  world  gets  rid  of  its  misery  and  every  one  may 
find  his  livelihood."  Three  hundred  years  later  the 
Parliament  of  Paris  said:  "The  first  rule  of  justice  is 
to  preserve  to  every  one  what  belongs  to  him;  this  rule 
consists,  not  only  in  preserving  the  rights  of  property, 
but  still  more  in  preserving  those  belonging  to  the  per- 
son which  arise  from  the  prerogative  of  birth  and  of 
position."  This  was  a  protest  against  Turgot's  de- 
crees which  were  directed  against  privileges. 

Advocate-General  Segnier  at  about  the  same  time 
said,  "To  give  to  all  subjects  indiscriminately  the  right 
to  hold  a  store  or  open  a  shop  is  to  violate  the  property 
of  those  who  form  the  incorporated  class."  Thus  we 
see  that  the  right  of  a  man  to  his  special  skill  would 
mean  a  right  to  property,  to  give  to  each  one  what  is 
called  his  "established  expectation  ".  The  workingmen 
have  had  a  feeling,  which  has  frequently  found  expres- 
sion, that  the  failure  to  give  them  a  vested  interest  in 
their  skill,  etc.,  is  something  which  works  against  them, 
that  it  is  class  discrimination.  They  say  brain  workers 
are  protected  by  patents,  copyrights,  and  compensa- 
tions. Property  owners  are  protected.  A  spokesman  of 
the  workingmen  says:  "An  industrious  man  having 
learnt  a  trade,  or  enabled  by  any  honest  means  to  earn 
a  superior  living,  is  equally  entitled  to  an  adequate  in- 
demnity if  his  trade  or  property  is  interfered  with  or  ren- 
dered less  advantageous,  as  the  owner  of  a  water  mill 
who  has  compensation  if  the  water  is  withdrawn.   Every 
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description  of  property  has  ample  protection  except 
the  poor  man's  only  property,  his  and  his  children's 
industrious  habits." 

We  might  say,  as  does  Hadley,  that  like  emancipa- 
tion following  the  development  of  property  rights,  this 
doctrine  of  vested  interests  localises  poverty.6  Com- 
pare also  this  from  the  Webbs,  "To  the  members  of  a 
craft  gild  or  incorporated  company  it  seemed  as  out- 
rageous and  as  contrary  to  natural  justice  for  an  un- 
licensed interloper  to  take  his  trade  as  for  a  thief  to  take 
his  wares."  7 

At  the  present  time,  however,  most  though  not  all  of 
the  more  intelligent  trade  unions  and  workingmen  have 
given  up  this  idea  of  vested  interests,  feeling  that  they 
cannot  consistently  hold  to  it.  In  the  era  of  industrial 
revolution  this  doctrine  could  not  give  the  advantages 
of  security.  This  has  been  well  shown  in  Industrial 
Democracy.  "You  have  rights  in  a  certain  trade  upon 
which  nobody  must  encroach.  But  this  kind  of  trade 
may  disappear;  in  this  case  the  only  way  in  which  you 
could  secure  indemnity  would  be  not  through  a  right 
to  that  trade  but  through  payment  on  the  part  of  so- 
ciety." It  would  be  necessary  to  extend  the  doctrine 
beyond  what  the  workingmen  contemplate  in  order  to 
protect  them.  Old  advantages  could  be  retained  only 
by  strengthening  old  methods.  We  see  an  illustration 
of  this  in  the  case  of  compositors  and  typesetters  who 
rebelled  against  the  typesetting  machine.  Their  ex- 
pressions of  opinion  suggest  the  doctrine  of  vested  in- 
terests.8 

What  is  it  which  determines  a  recognition  of  vested 
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interests?  It  is  the  ethical  ideas  of  the  period,  the 
strength  of  the  social  class  behind  the  claim,  and  the 
ease  with  which  practical  measures  can  be  devised  for 
the  recognition  of  the  claim.  The  Webbs  mention 
these  cases :  private  lotteries  were  abolished  in  England 
in  1698.  The  owners  did  not  receive  any  indemnity. 
The  slave  trade  was  abolished  in  1807  without  any  in- 
demnity. In  1834  slavery  was  abolished  in  the  West 
Indies  and  vested  interests  were  allowed.  In  the  case 
of  the  Irish  parliamentary  boroughs,  which  were  abol- 
ished in  the  time  of  the  union,  vested  interests  were 
recognised.  In  England  in  1832  vested  interests  were 
not  allowed  when  the  rotten  boroughs  were  abolished. 
In  the  Councils  and  Departments  of  Public  Works  no 
vested  interest  of  the  contractors  is  recognised.  Take 
the  case  of  public  electric  lighting  works  in  England. 
In  the  case  of  competition  between  the  electric  lighting 
works  and  the  gas  works  the  latter  have  no  claim  of 
vested  interests.  But  no  town  can  set  up  rival  gas 
works  or  water  works  without  indemnifying  the  owners 
of  the  private  water  works  or  gas  works.  In  other  words 
there  is  a  recognition  of  vested  interests  in  these  cases. 
Similarly  in  Massachusetts  any  town  establishing  a 
competing  gas  plant  must  first  endeavour  to  come  to 
terms  with  the  owners  of  the  private  plants.  In  other 
words,  the  claim  of  vested  interests  is  allowed.  In 
Wisconsin  an  existing  company  has  an  indeterminate 
franchise  and  is  protected  against  an  invasion  of  its  terri- 
tory; but,  on  the  other  hand,  it  must  submit  to  regula- 
tion of  its  service,  including  charges,  by  the  Wisconsin 
Railroad  Commission.    No  company  in  that  State  may 
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undertake  a  public  utility  or  railway  without  first  se- 
curing a  "certificate  of  convenience  and  necessity". 
The  tendency  is  in  this  direction  in  the  United  States. 

We  find  a  very  general  claim  of  vested  interests  on  the 
part  of  those  who  think  they  will  be  injured  by  public 
competition;  for  instance,  American  express  companies 
have  claimed  a  vested  interest  in  the  transport  of  par- 
cels and  protested  against  the  development  of  the  parcel 
post.  Banks  also  protested  against  the  establishment 
of  postal  savings  banks  by  government.  They  said 
that  they  had  in  the  banking  business  an  interest  with 
which  the  government  must  not  interfere.  We  have 
here  a  doctrine  of  protectionism  which  is  carried  very 
far,  private  corporations  rebelling  against  governmental 
activity. 

We  may  say  in  regard  to  the  English  practice  that 
it  makes  a  peaceful  change  easy.  It  produces  a  max- 
imum of  change  with  a  minimum  of  pain,  because  if  the 
claim  of  vested  interests  is  allowed,  those  who  are  dis- 
placed do  not  suffer  as  they  would  otherwise  and  they 
may  not  suffer  at  all;  thus  they  are  not  so  ready  to  re- 
sist the  change.  This  practice  promotes  mobility  in 
society,  whereas  if  changes  are  made  without  a  recogni- 
tion of  vested  interests  the  burden  of  change  rests  upon 
a  few,  and  we  have  consequently  great  suffering  and  a 
greater  dread  of  change  and  a  greater  opposition  to 
change  on  the  part  of  those  who  anticipate  that  they 
will  be  injured  thereby.  Some  changes  cannot  easily 
be  made  on  account  of  the  view  of  contract  held  by  our 
courts,  or  they  can  be  made  only  with  much  difficulty. 
It  seems  to  the  author  that  the  English  practice  is  better, 
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that  it  is  preferable  to  take  a  more  flexible  view  of  con- 
tract and  a  more  rigid  view  of  vested  interests.  We 
must  not  interpret  vested  interests  too  loosely,  because 
if  we  do  we  have  excessive  claims  for  indemnity.  We 
must  not  recognise  every  claim  of  vested  interests. 
When  a  true  vested  interest  is  disturbed  the  compensa- 
tion can  come  from  taxation  and  if  the  system  of  taxa- 
tion is  a  good  one  the  burden  will  in  that  way  be  widely 
and  justly  diffused. 

On  the  other  hand,  the  development  of  the  police 
power  by  American  courts,  already  seen  to  be  one  of 
the  greatest  contributions  ever  made  to  jurisprudence, 
helps  us  at  this  point;  for  it  means  in  this  connection 
the  distinction  between  those  injuries  which  are  simply 
to  be  regarded  as  general  burdens  imposed  on  owners  of 
rights  and  those  which  cannot  be  impaired  without 
compensation.  For  something  like  one  hundred  years, 
but  more  particularly  during  the  past  fifty  years,  the 
ablest  judicial  minds  in  America  have  been  coping  with 
this  precise  problem.  The  courts  have  confined  their 
attention  chiefly  to  property,  contract  and  liberty,  but 
the  concept  of  police  power  can  be  further  extended 
so  as  to  become  a  theory  of  vested  rights. 


Notes  and  References  to  Chapter  II 

1  P.  765.  He  sums  up  his  central  thoughts  in  these  words: 
"Jedem  Vertrage  von  Anfang  an  die  stillschweigende  Klausel 

hinzuzudenken  ist,  es  solle  das  in  demselben  fur  sich  oder  Andere 
stipulirte  Recht  nur  auf  so  lange  Zeit  Geltung  haben,  solange  die 
Gesetzgebung  ein  solches  Recht  uberhaupt  als  zulassig  betrachten 
wird."  Lassalle,  System  der  Erworbenen  Rechte,  2nd  edition,  edited 
by  Lothar  Bucher,  p.  164. 

2  P.  765.   Emerson's  idea  is  expressed  in  these  lines : 

"Pay  ransom  to  the  owner? 

Aye,  fill  the  bag  to  the  brim. 
But  who  is  owner? — The  slave  is  owner, 

And  ever  was.    Pay  him!" 

Mr.  John  Spargo  commented  as  follows  upon  these  lines,  in  response 
to  a  question  concerning  compensation  to  the  slave  owner  at  the 
Sagamore  Sociological  Conference  at  Sagamore  Beach,  Massachu- 
setts, June  30, 1908. • 

"Here  is  the  abstract  ethical  principle,  and  I  do  not  think  you 
can  improve  upon  that  very  much.  But  as  a  practical  human  ques- 
tion, I  think  you  could,  perhaps  improve  upon  it.  Nothing  is  so 
wrong  as  an  unintelligent  application  of  a  right  principle;  nothing  is 
so  unjust  as  inflexible  justice;  nothing  is  so  monstrously  unrighteous 
as  a  righteousness  that  cannot  bend.  The  fact  is  that  we  are  crea- 
tures of  a  system;  we  are  not  ourselves  personally  responsible  for 
the  system.  I  think  there  was  a  good  deal  of  humanity  and  wisdom 
in  the  British  method  of  paying  a  certain  compensation  to  African 
slave  owners.  I  think  that  it  is  questionable  at  this  time  whether 
we  in  this  country  abolished  slavery  in  the  best  possible  manner, 
whether  we  are  not  today  paying  the  penalty  for  a  certain  unwisdom 
of  method."  (Report  of  the  Sagamore  Sociological  Conference  held 
at  Sagamore  Beach,  Massachusetts,  June  30, 1908,  p.  27). 

This,  like  the  quotation  from  the  Fabians  about  compensation,  is 
noteworthy  because  it  is  likewise  the  utterance  of  a  socialist. 
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Hadley  speaks  about  progress-upward  movement  and  says  of 
emancipation  from  slavery  that  it  localises  poverty,  but  he  pre- 
supposes the  establishment  and  growth  of  property  which  he  has 
just  discussed.    See  Hadley,  Economics,  Chap.  II,  §§  33^15. 

3  P.  767.  Industrial  Democracy,  Vol.  II,  p.  562.  This  entire 
chapter  is  largely  based  on  Mr.  and  Mrs.  Webb's  book;  and  with- 
out seeking  to  shift  the  responsibility  for  any  of  the  conclusious 
reached,  the  author  wishes  to  make  it  clear  that  with  regard  to 
this  particular  part  of  the  subject  he  has  followed  the  classic  treat- 
ment of  Industrial  Democracy. 

4  P.  767.  Webb,  op.  cit.,  Vol.  II,  p.  563. 

6  P.  769.  Webb,  op.  cit.,  Vol.  II,  pp.  565-6. 

« P.  771.  Hadley,  op.  cit.,  Chap.  II,  §§  33-45. 

7  P.  771.  Webb,  op.  cit.,  Vol.  II,  p.  565. 

8  P.  771.  The  Webbs  present  as  a  modern  substitute  "The  Doc- 
trine of  the  Living  Wage,"  op.  cit.,  Vol.  II,  p.  590.    See  pp.  582-97. 

"There  is  a  growing  feeling  .  .  .  that  the  best  interests  of  the 
community  can  only  be  attained  by  deliberatively  securing  to  each 
section  of  the  workers,  those  conditions  which  are  necessary  for  the 
continuous  and  efficient  fulfilment  of  its  particular  function  in  the 
social  machine."    (p.  590). 

"For  fifteen  years  this  idea  of  a  'Living  Wage'  simmered  in  the 
minds  of  Trade  Unionists.  The  labour  upheaval  of  1889  marked  its 
definite  adoption  as  a  fundamental  assumption  of  Trade  Unionism, 
in  conscious  opposition  both  to  the  Doctrine  of  Vested  Interests  and 
to  that  of  Supply  and  Demand.  The  Match  Girls  had  no  vested 
interests  to  appeal  to  and  Supply  and  Demand,  to  the  crowd  of 
hungry  labourers  struggling  at  the  dock  gates,  meant  earnings 
absolutely  inconsistent  with  industrial  efficiency."    (p.  588) . 

The  Webbs  say  further,  (p.  591)  "The  Doctrine  of  a  Living  Wage 
goes  far  in  the  direction  of  maintaining  'established  expectation.' 
Whilst  it  includes  no  sort  of  guarantee  that  any  particular  individual 
will  be  employed  at  any  particular  trade,  those  who  are  successful 
in  the  competition  may  feel  assured  that,  so  long  as  they  retain  their 
situations,  the  conditions  of  an  efficient  and  vigorous  working  life 
will  be  secured  to  them." 

Then  in  a  footnote,  they  add:  "Thus  the  Doctrine  of  a  Living 
Wage  does  not  profess,  any  more  than  does  the  Doctrine  of  Vested 
Interests  or  that  of  Supply  and  Demand,  to  solve  the  problem  of  the 
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unemployed  or  the  unemployable.  All  three  doctrines  are  obviously 
consistent  with  any  treatment  of  that  problem,  from  leaving  the 
unemployed  and  the  unemployable  to  starvation  or  mendicancy,  up 
to  the  most  scientific  Poor  Law  classification,  or  the  most  complete 
system  of  state  or  trade  insurance.'.' 


CHAPTER  III 

VESTED   RIGHTS,   ECONOMIC   JUSTICE,    AND    SOCIAL 
PROGRESS 

It  remains  to  add  a  few  suggestions  concerning  vested 
rights,  economic  justice  and  social  progress  and  to  show 
perhaps  still  more  clearly  that  they  may  all  be  har- 
moniously adjusted.  Unfortunately  there  is  a  too 
widespread  desire  to  make  a  socially  injurious  sacrifice 
of  the  one  or  the  other.  The  radicals  insist  on  social 
progress  but  often  are  willing  to  sacrifice  vested  rights 
and  to  urge  the  state  to  break  faith  with  those  who  have 
trusted  it.  On  the  other  hand,  many  conservatives 
shrink  with  horror  from  such  a  violation  of  economic 
justice  as  the  abolition  of  vested  rights  but  ignore  the 
real  grievances  which  the  radicals  desire  to  correct. 

John  Stuart  Mill  set  a  good  example  to  both  conserva- 
tives and  progressives.  He  was  a  radical  on  the  whole, 
and  one  who  has  never  been  accused  of  timidity  of  ut- 
terance. All  admired  his  purity  and  uprightness. 
Gladstone  dubbed  him  the  "Saint  of  Rationalism", 
and  speaking  of  Mill's  parliamentary  career  the  Eng- 
lish statesman  said,  "He  did  us  all  good."  Yet  one  of 
the  things  about  which  Mill  was  most  scrupulous  was 
his  insistence  that  government,  standing  for  the  people, 
should  keep  faith  with  individuals  and  with  economic 
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classes.  The  case  of  land  has  already  been  adverted  to. 
Our  American  nation,  acting  through  both  federal  and 
State  government,  has  extended  a  general  invitation  to 
the  people  to  acquire  full  property  in  land;  and  the  in- 
vitation has  been  accepted  by  Americans,  while  people 
have  come  from  the  ends  of  the  world  to  acquire  prop- 
erty in  land,  in  accordance  with  our  own  conditions. 
Prairies  have  been  broken  and  forests  felled;  the  streams 
have  been  turned  on  the  parched  deserts  and  the  ground 
made  to  yield  its  returns;  while  hardships — and  often 
very  great  hardships,  frequently  shortening  life — have 
been  endured  in  making  "dead  land"  "living  land". 
Now  it  is  seriously  proposed,  because  of  an  abstract  doc- 
trine of  natural  rights,  to  deprive  the  land  owners  of 
their  land  values.  It  is  not  believed  by  the  author  that 
the  American  conscience  will  ever  accept  this  proposi- 
tion. If  a  mistake  has  been  made,  it  is  the  mistake  of 
the  nation,  and  not  of  one  particular  class  in  it. 

The  same  general  principles  are  applicable  to  fran- 
chises and  to  all  other  grants  by  which  vested  rights  are 
acquired.  We  see  that  we  have  made  many  mistakes 
in  granting  rights  thoughtlessly.  No  great  nation  has 
been  so  reckless,  so  prodigal  as  ours  in  giving  away 
valuable  resources  and  privileges — the  natural  fruit  of 
a  dominant  individualism,  coming  to  us  from  two 
sources:  from  the  frontier  life,  which  was  often  in  ad- 
vance of  the  establishment  of  law  and  order,  and  from 
the  world-wide  sweep  of  the  eighteenth  century  social 
philosophy.  When  we  should  have  granted  only  sur- 
face rights  in  the  land,  and  reserved  mineral  rights  for 
the  people,  we  set  no  limits  downward  or  upward  to  the 


780    PROPERTY  AND  THE  DISTRIBUTION  OF  WEALTH 

rights  of  the  owner.  Where  we  should  have  reserved 
rights  of  control  over  railways  with  respect  to  the  car- 
riage of  mails,  as  most  countries  have  done,  we  have 
failed  to  do  so.  Where  we  should  have  limited  public 
utility  franchises  in  point  of  time,  we  have  sometimes 
granted  perpetual  franchises.  We  should  everywhere 
have  reserved  banks  and  shores  of  streams  and  harbours 
or  at  least  important  rights  with  respect  to  them,  but 
we  have  failed  to  do  so.  To  the  grave  disadvantage  of 
the  people,  important  riparian  and  shore  rights  have 
become  vested  in  individuals.  And  in  our  abundance 
we  have  been  careless  and  indifferent  in  the  selection  of 
our  legislators  and  of  other  agents  who  have  at  times 
knowingly  and  corruptly  betrayed  their  trust,  though 
more  frequently  their  failure  to  safeguard  public  in- 
terests has  been  due  to  ignorance  coupled  with  a  false 
dominant  social  philosophy. 

But  are  we  Americans  as  a  people  to  escape  the  logical 
outcome  of  our  mistaken  philosophy,  of  our  carelessness 
and  indifference?  Are  the  thrifty  and  the  unthrifty, 
the  prudent,  the  careful  and  the  thoughtless  all  to  fare 
alike?  Surely  this  is  contrary  to  the  moral  order  of  the 
universe.  Yet  it  has  been  shown  that  it  is  not  necessary 
to  perpetuate  ancient  wrongs,  and  that  new  and  wiser 
policies  may  replace  old  and  mistaken  policies,  even 
without  injustice.  Reserved  rights  are  ample  and  es- 
pecially in  this  connection  must  we  think  of  the  police 
power  which  has  never  been  definitely  limited  but  is 
capable  of  indefinite  growth  and  expansion;  also  of  the 
right  of  eminent  domain  and  of  taxation.  All  these 
rights  have  been  discussed.    The  police  power  regulates 
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private  property  in  the  public  interest;  the  right  of  em- 
inent domain  enables  us  to  substitute  public  property 
and  public  rights  for  private  property  and  private 
rights;  and  the  right  of  taxation  is  capable  of  such  de- 
velopment that  it  may  justly  spread  over  the  commu- 
nity the  burden  and  sacrifice  of  changes  in  property 
rights;  at  present  it  is  one  of  the  principal  tasks  of  the 
statesman  and  of  the  scientific  student  of  public  finance 
to  develop  taxation  with  this  end  in  view.  If  an  indivi- 
dual has  profited  by  social  mistakes,  then  he  must  in  due 
measure  atone  for  the  mistake,  if  rectified,  in  the  pay- 
ment of  his  share  of  taxes.  Also  as  a  taxpayer  he  has 
to  pay  his  share  of  the  losses  due  to  social  mistakes  when 
the  property  of  others  is  purchased  in  the  public  in- 
terest. 

And  as  John  Stuart  Mill  has  well  pointed  out,  the 
right  of  property  includes  the  rights  flowing  from  pre- 
scription.   He  says: 

"Before  proceeding  to  consider  the  things  which  the  prin- 
ciple of  individual  property  does  not  include,  we  must  specify 
one  more  thing  which  it  does  include:  and  this  is  that  a  title, 
after  a  certain  period,  should  be  given  by  prescription.  Ac- 
cording to  the  fundamental  idea  of  property,  indeed,  nothing 
ought  to  be  treated  as  such,  which  has  been  acquired  by 
force  or  fraud,  or  appropriated  in  ignorance  of  a  prior  title 
vested  in  some  other  person;  but  it  is  necessary  to  the  se- 
curity of  rightful  possessors,  that  they  should  not  be  molested 
by  charges  of  wrongful  acquisition,  when  by  the  lapse  of 
time  witnesses  must  have  perished  or  been  lost  sight  of,  and 
the  real  character  of  the  transaction  can  no  longer  be  cleared 
up.  Possession  which  has  not  been  legally  questioned  within 
a  moderate  number  of  years,  ought  to  be,  as  by  the  laws  of 


782    PROPERTY  AND  THE  DISTRIBUTION  OF  WEALTH 

all  nations  it  is,  a  complete  title.  Even  when  the  acquisition 
was  wrongful,  the  dispossession,  after  a  generation  has 
elapsed,  of  the  probably  bona  fide  possessors,  by  the  revival 
of  a  claim  which  had  been  long  dormant  would  generally 
be  a  greater  injustice,  and  almost  always  a  greater  private 
and  public  mischief,  than  leaving  the  original  wrong  without 
atonement.  It  may  seem  hard  that  a  claim,  originally  just, 
should  be  defeated  by  mere  lapse  of  time;  but  there  is  a  time 
after  which  (even  looking  at  the  individual  case,  and  with- 
out regard  to  the  general  effect  on  the  security  of  possessors), 
the  balance  of  hardship  turns  the  other  way.  With  the  in- 
justices of  men,  as  with  the  convulsions  and  disasters  of 
nature,  the  longer  they  remain  unrepaired,  the  greater  be- 
come the  obstacles  to  repairing  them,  arising  from  the  after- 
growths which  would  have  to  be  torn  up  or  broken  through. 
In  no  human  transactions  not  even  in  the  simplest  and  clear- 
est, does  it  follow  that  a  thing  is  fit  to  be  done  now,  because 
it  was  fit  to  be  done  sixty  years  ago.  It  is  scarcely  needful 
to  remark,  that  these  reasons  for  not  disturbing  acts  of  in- 
justice of  old  date,  cannot  apply  to  unjust  systems  or  insti- 
tutions; since  a  bad  law  or  usage  is  not  one  bad  act,  in  the 
remote  past,  but  a  perpetual  repetition  of  bad  acts,  as  long 
as  the  law  or  usage  lasts."  x 

It  is  absolutely  impossible  to  go  far  back  in  the  at- 
tempt to  take  property  from  those  who  have  acquired 
it  even  by  force  and  fraud  and  to  restore  it  to  the  de- 
scendants of  those  who  have  been  wronged.  And  the 
law  recognises  necessity;  this  also  is  in  the  interest  of 
society.  It  is  only  an  arbitrary,  abstract,  and  unreal 
concept  of  property  which  would,  let  us  say,  dispossess 
present  owners  of  land  in  England  and  would  seek  to 
restore  the  land  to  descendants  of  those  who  were 
wronged  and  robbed  at  the  time  of  the  Norman  Con- 
quest, over  eight  hundred  years  ago,  even  if  this  were 
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a  possibility.  The  concept  of  property  which  would  re- 
quire this  is  an  anti-social  idea,  taking  property  in  many 
an  instance  from  those  who  manage  it  well  and  conferr- 
ing it  upon  the  imprudent,  the  foolish,  the  ignorant, 
upon  prodigals  and  in  some  cases  even  upon  paupers 
who  would  dissipate  it.  Those  disinherited  can  and 
must  be  ministered  to  by  general  measures  of  social 
reform  and  uplift  for  which  in  a  just  system  the  pro- 
prietors pay  somewhat  in  proportion  to  their  means 
without  any  attempt  to  apportion  nicely  the  various 
degrees  of  past  wrong-doing. 

What  we  have  reason  to  complain  of  is  an  undue  re- 
striction of  the  right  of  eminent  domain,  which  will  not 
allow  us  with  justice  to  all  to  correct  past  errors;  this 
restriction  is  due  to  a  too  narrow  interpretation  of  pub- 
he  purpose,  an  interpretation  which  in  turn  is  due  to  an 
excess  of  individualism  in  the  law,  which  we  are  slowly 
correcting.  Why  should  we  struggle  so  long  to  secure 
the  recognition  of  beauty  as  a  public  concern?  And 
how  arbitrary  are  the  distinctions  between  what  can 
and  what  cannot  be  done,  due  to  the  failure  to  grasp  the 
full  import  of  the  true  nature  of  property  as  a  social 
institution.  German  and  Dutch  cities  regulate  the 
height  and  width  of  buildings  and  make  the  regulations 
different  for  various  sections  of  the  city  in  accordance 
with  their  character  and  destination  as  residential 
quarters,  factory  districts,  etc.  Thereby  they  are  made 
beautiful  and  attractive  in  the  interest  of  rich  and  poor 
alike  and  their  legislatures  and  courts  do  not  intervene. 
Our  courts  call  such  regulations  invasions  of  property 
rights,  while  at  the  same  time  they  now  and  again  in- 
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timate  that  hereafter  courts  may  find  aesthetic  appear- 
ance within  the  purview  of  public  purpose;  the  judges 
stand  on  the  brink  like  shivering  boys  dreading  to 
plunge  into  the  stream,  where  after  all  the  water  is  of 
the  right  temperature  and  the  swimming  good.  On  the 
other  hand,  Dutch  cities,  as  we  have  seen,  shrink  from 
American  methods  of  opening  up  suburbs  for  new  res- 
idential quarters  and  of  making  property  owners  pay 
for  street  improvements  by  special  assessments.  They 
say,  as  a  Dutch  mayor  wrote  the  author,  "we  in  Hol- 
land have  too  much  respect  for  the  'sacred  rights  of 
property.' " 

These  general  principles  enable  us  to  decide  various 
questions  before  the  public.  In  England  up  to  1870  the 
telegraph  was  private  property;  wasteful  competition 
had  been  encouraged  and  the  existence  of  several  com- 
panies in  the  course  of  the  development  of  the  telegraph 
system  had  increased  the  capitalisation.  But  the  loss 
was  due  to  a  mistaken  public  policy,  and  the  general 
public,  represented  by  the  state,  paid  for  its  mistakes 
in  a  high  price  (that  is  high  as  compared  with  the  cost 
of  reproduction)  just  as  it  should  have  done  instead  of 
saddling  the  burden  on  those  who  happened  to  be  own- 
ers at  the  time.  In  the  United  States  competition  was 
encouraged  by  our  established  public  policy  and  the 
Western  Union  Telegraph  Company  had  to  increase 
its  outlay  of  capital  to  secure  a  desirable  unity  of  the 
telegraph  system  of  the  country.  Where  does  the  blame 
rest? 

Are  we  then  helpless?  By  no  means.  Some  people 
seem  to  lose  all  their  interest  in  proposed  reform  as 
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soon  as  they  see  that  the  general  public  cannot  acquire 
some  one's  property  at  less  than  its  true  value;  these 
people  rail  at  the  courts  because  they  simply  recognise 
the  fact  that  a  vested  interest  has  become  established  in 
accordance  with  good  law. 

The  main  question  before  us  concerning  proposed 
transfers  in  ownership  of  public  utilities  and  of  other 
property-rights  from  the  individual  to  city,  State,  and 
nation,  is  not  the  price.  If  we  wish  to  purchase  public 
utility  plants  we  must  pay  a  fair  price  and  we  must  use 
such  rights  as  we  have  reserved  with  respect  to  pur- 
chase. But  the  possible  loss  due  to  past  mistakes  is  not 
the  chief  problem.  Let  us  suppose  that  we  desire  to  buy 
for  the  post-office,  the  telegraph  lines  of  the  country 
and  by  a  harsh  policy  could  save  $30,000,000.  This 
amount  to  the  American  nation  is  not  vital  or  partic- 
ularly pertinent.  This  must  not  be  taken  to  give  ap- 
proval to  social  indifference  to  waste  or  extravagance. 
Such  a  sum  as  that  mentioned  would  be  multiplied 
many  times  as  a  result  of  carelessness — even  small 
sums  must,  if  possible,  be  recovered  when  they  have 
been  taken  wrongfully  from  the  public  treasury;  and 
those  who  represent  the  people  must  be  alert  to  make 
fair  bargains  and  to  practice  true  economy.  But  what 
is  here  discussed  is  quite  a  different  matter.  It  con- 
cerns the  results  of  past  mistakes;  and  the  contention 
is  that  the  sum  of  thirty  millions  of  dollars  is  relatively 
a  small  matter.  The  real  problem — and  the  larger 
issue — is  to  get  a  better  arrangement  and  coordination 
of  the  factors  of  production  and  distribution.  This  is 
also  true  in  regard  to  land.    We  do  not  want  to  get 
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back  values  with  which  we  have  parted,  but  even  if  we 
accept  Henry  George's  economic  theory  of  landed  prop- 
erty, the  chief  problem  is  to  release  from  disuse  certain 
pieces  of  land  and  bring  them  into  use,  and  to  bring 
about  better  adjustments  generally.  In  other  words, 
getting  back  values  does  not  touch  the  question  of  social 
reform,  whereas  the  true  problem  is  to  bring  about  in  the 
future  better  service,  better  arrangements  and  adjust- 
ments. 

The  crucial  case  is  given  when  privileges  and  property 
are  secured  by  deliberate  corruption  and  this  is  pre- 
sented in  its  most  drastic  form  in  the  New  York  case, 
already  mentioned,  the  Broadway  Franchise  Steal,  in 
which  it  was  proved  in  court  that  aldermen  had  been 
corrupted  and  the  chief  offenders  were  sent  to  the  pen- 
itentiary. The  prevailing  opinion  is  that,  insamuch  as 
the  right  was  reserved  by  the  people,  through  the  legisla- 
ture, to  alter,  amend,  and  repeal  charters; 2  and  inas- 
much as  the  case  was  notorious  and  received  wide  at- 
tention, the  franchise  should  have  been  forfeited  when 
the  legislature  by  virtue  of  its  constitutional  right  re- 
pealed the  charter  of  the  corporation,  for  here  the  "in- 
nocent stockholders"  could  not  figure  largely.  But 
the  New  York  Court  of  Appeals,  as  we  have  seen,  de- 
cided that  all  the  property,  including  the  franchise, 
should  be  used  by  the  directors  in  the  interest  of  stock- 
holders and  bondholders,  and  the  difference  to  the 
property  owners  before  and  after  the  dissolution  of  the 
corporation  was  the  difference  between  tweedle-dee 
and  tweedle-dum.3 

This  question  of  property  rights  granted  by  a  corrupt 
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legislature  was  decided  legally  in  1810  in  an  able  opinion 
by  Chief  Justice  Marshall  in  the  case  of  Fletcher  v. 
Peck,  and  the  opinion  is  good  economics  as  well  as  good 
law.  It  appears  that  in  1795  the  legislature  of  Georgia 
sold  vast  tracts  of  land,  comprising  a  large  part  of  the 
present  States  of  Alabama  and  Mississippi,  to  four  so- 
called  Yazoo  Land  Companies.  The  sale  was  made  for 
the  nominal  sum  of  a  cent  and  a  quarter  an  acre.  Rank 
corruption  was  charged.  Most  members  of  the  legis- 
lature, it  is  generally  believed,  owned  shares  in  these 
companies.  An  agitation  was  started  to  elect  a  legis- 
lature which,  to  undo  the  damage,  would  repeal  the  act 
of  sale  and  would  take  measures  to  recover  the  land  by 
refunding  the  money  paid.  But  naturally  the  specu- 
lators in  the  meanwhile  hastened  to  sell  their  land  to 
"innocent"  third  parties  in  New  England  and  else- 
where. The  new  legislature  carried  out  the  programme 
and  the  new  Constitution  contained  a  clause  repealing 
the  sale  and  endeavouring  to  undo  its  consequences. 
Chief  Justice  Marshall  used  these  words  in  his  de- 
cision: 

"If  the  majority  of  the  legislature  be  corrupted,  it  may- 
well  be  doubted  whether  it  be  within  the  province  of  the 
judiciary  to  control  their  conduct,  and,  if  less  than  a  majority 
act  from  impure  motives,  the  principle  by  which  judicial 
interference  would  be  regulated  is  not  clearly  discerned.  .  .  . 
But  the  real  party,  it  is  said,  are  the  people,  and  when  their 
agents  are  unfaithful,  the  acts  of  those  agents  cease  to  be 
obligatory.  ...  It  is,  however,  to  be  recollected  that  the 
people  can  act  only  by  these  agents,  and  that,  while  within 
the  powers  conferred  on  them,  their  acts  must  be  considered 
the  acts  of  the  people.  If  the  agents  be  corrupt,  others  may  be 
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chosen.  .  .  .  But  the  rights  of  third  persons,  who  are  pur- 
chasers without  notice,  for  a  valuable  consideration,  cannot 
be  disregarded.  Titles,  which,  according  to  every  legal  test, 
are  perfect,  are  acquired  with  that  confidence  which  is  in- 
spired by  the  opinion  that  the  purchaser  is  safe.  .  .  .  He 
has  paid  his  money  for  a  title  good  at  law;  he  is  innocent, 
whatever  may  be  the  guilt  of  others,  and  equity  will  not 
subject  him  to  the  penalties  attached  to  that  guilt.  All 
titles  would  be  insecure  and  the  intercourse  between  man 
and  man  would  be  very  seriously  obstructed,  if  this  principle 
be  overturned.  .  .  . 

"When,  then,  a  law  is  in  its  nature  a  contract,  when  ab- 
solute rights  have  vested  under  that  contract,  a  repeal  of  the 
law  cannot  divest  those  rights;  and  the  act  of  annulling  them, 
if  legitimate,  is  rendered  so  by  a  power  applicable  to  the  case 
of  every  individual  in  the  community."  4 

It  is  a  most  dangerous  doctrine  that  the  people  are  not 
to  be  responsible  for  the  acts  of  their  agents  and  are  not 
to  suffer  when  they  make  unwise  choices.  It  is  hard  for 
one  who  thinks  clearly  in  regard  to  the  full  significance 
of  the  alternative  not  to  approve  the  action  of  our  courts 
in  holding  the  people  responsible  for  acts  of  their  corrupt 
and  ignorant  representatives.  Are  the  people  of  a  self- 
respecting  community  to  be  looked  upon  as  children  and 
to  be  permitted  to  take  back  what  they  have  parted 
with,  to  recall  all  bad  and  foolish  bargains  made  for 
them  by  their  duly  selected  agents,  and  to  let  those  stand 
which  prove  to  be  in  their  favour?  How  could  that  se- 
curity exist  which  is  necessary  to  the  economic  inter- 
course of  a  civilised  and  prosperous  community? 

But  we  should  couple  civil  with  criminal  responsi- 
bility and  seek  to  recover  damages  from  those  who  pro- 
cure grants  and  privileges  by  corrupt  means.    All  grants 
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should  be  carefully  scrutinised  as  to  the  fulfilment  of 
conditions.  President  Cleveland  set  a  good  example  and 
quickened  the  public  conscience  when  he  instituted  pro- 
ceedings whereby  he  recovered  for  the  nation  vast  tracts 
of  land  from  railway  companies  which  had  not  fulfilled 
the  conditions  of  the  grants. 

Reservation  of  rights  for  the  future,  limitations  of 
franchises,  the  establishment  of  expert  commissions  of 
control,  and  in  some  cases  public  ownership  suggest 
themselves  as  remedies;  and  where  we  have  foolishly 
parted  with  property  and  rights  we  must  repurchase 
them.  If  in  a  particular  case  a  perpetual  right  of  exemp- 
tion from  taxation  has  been  granted,  the  remedy  is  pay- 
ment for  that  right;  but  the  amount  should  be  scruti- 
nised with  particular  care  in  doubtful  cases.  If  we 
have  parted  with  riparian  rights  when  we  thought  them 
of  no  value,  we  must  buy  them  back,  if  we  wish  to  own 
them.  And  so  on  indefinitely.  But  as  already  stated 
this  must  not  be  understood  to  give  approbation  to 
reckless  parting  with  public  money.  Not  only  should 
care  be  exercised  not  to  pay  more  than  true  value  but 
use  should  be  made  of  reserved  rights  found  in  Consti- 
tutions and  charters.  For  example,  if  the  right  of  re- 
purchase at  a  given  price  has  been  reserved  it  is  hard 
to  see  why  more  should  be  paid.  We  cannot  enter  into 
greater  details  and  refinements  such  as  must  arise  in 
actual  practice  for  here  we  are  concerned  only  with 
general  guiding  principles  of  social  action. 

Finally,  by  another  route  we  again  reach  the  con- 
clusions already  implied,  if  not  expressed,  in  preceding 
chapters,  that  we  may  preserve  vested  rights,  that  we 
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may  do  full  justice  to  all,  that  we  need  never  break 
faith,  and  that  while  as  a  nation  we  pursue  this  up- 
right course  of  conduct  we  shall  not  be  impeded  in  that 
rate  of  social  progress  which  corresponds  to  our  capac- 
ities. 
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CHAPTER  I 


INTRODUCTORY 


In  Professor  Wagner's  Fundamental  Principles  there 
is  a  heading  called  "Unfreedom  and  Freedom  and  the 
Structure  of  the  Latter."  The  word  unfreedom  seems 
to  be  really  necessary  to  express  our  meaning.  Pro- 
fessor Wagner  speaks  about  the  structure  of  freedom 
or  liberty,  meaning  that  liberty  is  not  a  unity  but  that 
it  is  a  complex  idea.  So  we  must  also  speak  about  the 
structure  of  unfreedom  and  its  formation. 

This  subject  of  freedom  and  unfreedom  in  its  eco- 
nomic aspects  is  something  which  has  not  been  dis- 
cussed with  sufficient  care.  As  Professor  Wagner  truly 
says,  the  socialists  have  not  examined  this  subject  as 
carefully  as  they  have  examined  the  subject  of  property. 
Nor  have  the  economists  examined  it  to  so  great  an 
extent,  and  this  means  that  they  have  given  very  little 
attention  to  it  in  its  critical  aspects. 

It  is  generally  said  that  in  the  development  of  lib- 
erty we  pass  from  status  to  contract,  but  we  regard  this 
statement  as  inadequate.  If  we  want  to  have  great 
groups  or  classes  of  relations,  we  must  say  that  we  pass 
from  status  to  contract,  possibly  again  to  a  certain  sort 
of  status  but  at  any  rate  to  modified  contract.  Or  per- 
haps to  express  it  better,  we  pass  from  classes  to  individ- 
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uals,  to  groups.  In  early  society  we  speak  of  classes; 
there  we  have  the  status  or  condition  determined  by 
law.  Then  we  pass  over  in  certain  periods  of  develop- 
ment, especially  in  the  French  Revolutionary  period,  to 
individuals;  then  we  pass  on  to  groups  of  individuals,  the 
condition  which  we  are  now  very  clearly  reaching.  We 
have  groups  of  capitalists,  of  workingmen,  and  even  of 
scientific  men. 

There  is  still  opportunity  to  say  a  great  deal  about 
status,  for  it  has  not  been  worked  out  on  its  economic 
side  any  more  than  our  other  subjects  have.  We  can 
have  given  very  little  time  to  it.  The  author  once 
heard  an  adherent  of  the  Protestant  Episcopal  Church 
speak  about  status  and  quote  from  the  Catechism  in 
the  Book  of  Common  Prayer  what  he  called  an  illus- 
tration of  status:  The  question  is,  "What  is  thy  duty 
towards  thy  neighbour?"  and  the  answer  includes  this, 
"To  do  my  duty  in  that  state  of  life  into  which  it  shall 
please  God  to  call  me  ";  but  he  misquoted  it,  "it  hath 
pleased  God  to  call  me."  *  Status  means  the  station  or 
position  into  which  one  is  born;  this  gives  us  various 
types  of  society.  One  of  the  best  illustrations  of  status 
would  be  the  caste  system  of  India,  and  yet  we  are 
perhaps  inclined  to  exaggerate  what  is  termed  status. 
Sometimes  what  appears  to  be  caste  is  simply  an  eco- 
nomic classification  of  society.  Noblemen,  the  king, 
etc.,  are  born  to  positions;  and  the  gild  system  to  a  cer- 
tain extent  rests  upon  status.  Certain  occupations  go 
down  from  father  to  son,  and  this  also  is  status.  But 
one  point  to  be  insisted  upon  is  that  we  have  the  eco- 
nomic classes  just  as  much  now  as  in  the  past  and  that 
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people  for  the  most  part  remain  in  the  same  class  into 
which  they  are  born.  Changes  may  in  earlier  times 
have  been  more  frequent  than  we  now  think,  and  the 
changes  at  the  present  time  may  be  less  frequent  than 
we  are  inclined  to  suppose.  Many  people  in  Germany, 
England,  and  France  rise  from  the  position  of  the  work- 
ingman  to  that  of  the  employer,  but  there  they  are  the 
exceptions.  Even  now  there  is  a  relative  permanence  in 
the  older  countries  of  the  world;  and  probably  as  a  rule 
even  in  the  United  States — although  here  the  mobility 
is  exceptionally  great — the  fathers  of  those  who  work 
by  the  day  were  usually  day-labourers,  the  grand- 
fathers were  in  the  same  position,  and  so  on  indefinitely. 
We  have  various  conditions  under  what  we  call 
status, — slaves,  serfs,  etc.  And  we  notice  that  one  con- 
dition grows  out  of  the  other,  and  that  on  the  whole 
there  is  a  gradual  upward  movement,  although  at  times 
a  relapse  from  a  higher  to  a  lower  condition  is  observable. 
The  serf  class  becomes  the  servant  class  and  it  is  en- 
gaged for  a  long  period  for  customary  wages;  then  these 
wage-earners  work  up  to  a  position  where  they  are 
engaged  by  the  month,  week,  or  even  the  day.  We 
have  the  slave  class,  the  serf  class,  the  servant  class, 
and  then  the  wage-earners  in  one  general  ascent.  Dur- 
ing the  fourteenth  and  fifteenth  centuries  the  wage- 
earning  class  in  England  was  largely  recruited  from  the 
class  of  villeins,  as  Professor  T.  W.  Page  shows  in  his 
monograph  on  The  End  of  Villainage  in  England.2  Also 
in  most  modern  times  the  more  advanced  nations  ex- 
hibit a  gradual  upward  movement  of  classes  which  is 
in  part  caused  by  the  incoming  of  immigrants  in  large 
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numbers  from  less  advanced  nations,  these  newcomers 
performing  the  harder  and  less  agreeable  tasks,  and 
lifting  up  the  other  classes;  they  infrequently  being 
elevated  by  still  newer  immigrants.  This  has  fre- 
quently been  noticed  in  the  United  States,  but  the  same 
trend  may  be  observed  in  Germany  and  Switzerland 
although  it  is  less  pronounced  in  these  countries.  But 
it  is  a  very  great  thing  that  we  have  in  our  day  an  ever 
growing  flexibility  and  elasticity  in  our  economic  classes 
and  it  is  on  the  whole  ever  increasingly  easier  for  men 
and  women  to  find  their  true  place  where  they  associate 
with  their  own  kind.  This  idea  of  mobility  is  expressed 
with  some  exaggeration  in  the  phrase  common  in  the 
north  of  England:  "It  takes  three  generations  from 
clogs  to  clogs":  the  American  equivalent  being  "from 
shirtsleeves  to  shirtsleeves". 


Notes  and  References  to  Chapter  I 

1  P.  796.  Yet  perhaps,  and  even  probably,  it  does  give  some  idea 
of  status. 

2  P.  797.  Publications  of  the  American  Economic  Association, 
3d  Series,  Vol.  I,  pp.  93-96. 
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CHAPTER  II 


SLAVERY   AND  DISTRIBUTION 


This  chapter  takes  up  one  of  the  classes  which  fall 
under  the  head  of  status.  We  discuss  slavery  primarily 
in  its  relation  to  distribution.  For  although  slavery 
has  a  close  relation  to  production  as  well  as  to  distribu- 
tion, it  has  not  been  treated  systematically  in  this  latter 
relation.  Most  generally  it  is  treated  with  respect  to  the 
right  and  wrong  of  the  institution  and  is  discussed  more 
generally  from  the  standpoint  of  production  than  from 
that  of  distribution,  the  aim  being  to  show  how  unsatis- 
factory is  production  under  slavery.2 

Slavery  is  established  by  authority;  thus  under 
slavery  we  have  a  distribution  brought  about  by  au- 
thority. The  slave  receives  maintenance  according  to 
his  standard  of  life — a  coerced  standard  chiefly — and 
this  is  not  altogether  different  from  wages,  if  we  accept 
the  standard  of  life  as  the  determinant  of  wages.  In 
the  case  of  slavery,  however,  any  surplus  value  over 
and  above  the  standard  at  once  accrues  to  the  owner 
of  the  slaves. 

Yet  in  the  case  of  slavery  as  in  the  case  of  wages  we 
must  ask,  What  are  the  counterservices  of  the  owner 
of  slaves?  For  we  are  giving  our  attention  not  to  the 
right  and  wrong  of  the  institution  but  to  its  connection 
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with  distribution.  When,  from  this  point  of  view,  we 
compare  the  productivity  of  the  slaves  in  the  South  be- 
fore the  Civil  War  with  that  of  the  same  class  when  left 
to  themselves  in  Africa,  we  shall  perhaps  feel  that  they 
received  in  their  maintenance  the  full  product  of  their 
toil.  They  received  at  any  rate  as  much  as  they  could 
have  produced  alone  and  unaided.  Those  acquainted 
with  the  coloured  people  will  be  inclined  to  agree  with 
the  view,  that  if  the  white  people  had  simply  moved 
away  and  left  the  slaves  to  themselves  the  latter  would 
not  have  produced  any  more  than  they  received  while 
they  were  slaves.  The  writer  is  perfectly  aware  that 
that  is  not  the  whole  question  but  is  one  side  only  and 
a  part  of  the  distribution  side. 

But  what  about  the  standard?  Slaves  received,  as 
their  share  of  the  product,  maintenance  according  to  a 
standard.  How  do  the  standards  of  life  of  the  slave 
compare  with  the  standards  of  life  of  the  wage-earner? 
They  are  different  in  different  times  and  different  coun- 
tries. On  the  whole  probably  the  standard  of  the  col- 
oured person  in  the  South  is  rather  higher  than  the 
standard  of  the  slave  was  before  the  war  although  the 
difference  is  not  so  great  or  so  marked  as  to  prevent  dis- 
pute on  the  subject.  Many  of  the  slaves  who  lived  in  the 
families  of  well-to-do  and  kindly  disposed  persons  were 
better  off  than  many  of  the  independent  workers  by  the 
day,  employed  on  the  plantations  or  on  little  farms 
worked  on  shares,  are  at  the  present  time.  They  had  far 
better  food,  shelter,  and  medical  treatment.  At  the  same 
time,  of  course,  under  our  system  of  slavery  no  slave 
could  accumulate  anything  legally  his  own.    Professor 
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Roscher  expresses  the  view  3  that  the  slaves  who  in  the 
Odyssey  cared  for  the  hogs,  cattle,  etc.,  were  in  a  better 
condition  than  the  peasants  of  Attica,  "who  were  free, 
but  buried  in  debt  until  the  time  of  Solon."  He  says 
that  in  Athens  one  could  scarcely  distinguish  between 
the  slave  and  poorer  freeman  either  by  "looks  or  by 
dress  ".4  But  differentiation  in  economic  well-being  ac- 
companies freedom,  and  the  differences  in  the  South- 
ern States  are  greater  than  they  were  before  the  war. 

We  have  also  to  consider  the  other  conditions  of  toil, 
not  only  its  material  reward.  The  conditions  of  toil 
are  a  part  of  distribution.  The  question  is,  What  does 
one  get  out  of  the  economic  activity  of  society?  In 
answer  to  this  question  it  is  necessary  to  consider  the 
conditions  under  which  one  toils,  because  these  con- 
ditions are  part  of  what  makes  up  the  enjoyment  and 
satisfaction  of  life.  Under  slavery  everywhere  the 
slaves  are  subject  to  outbursts  of  cruelty  but  normally 
and  regularly  the  treatment  under  slavery  seems  to 
have  been  mild.  It  was  certainly  so  in  the  South  and 
probably  was  in  Rome,  and  as  a  rule  in  Greece,  although 
we  do  read  of  exceptions.  In  the  far  South  where  the 
slaves  were  worked  in  gangs  the  individuals  were  lost 
sight  of  and  the  exposure  and  cruelty  were  no  doubt 
greater.  Customary  distribution,  as  Bagehot  has  shown 
us,  is  mild.5 

We  have  to  consider  also  under  the  head  of  slavery 
its  effect  on  the  distribution  of  wealth  among  the  other 
classes.  We  have  been  asking  about  this  distribu- 
tion only  so  far  as  the  slaves  were  concerned  but  a  part 
of  the  question  too  much  overlooked  is  this:  What 
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effect  has  slavery  on  the  distribution  of  wealth  among 
the  non-slave  holding  classes?  6  We  first  observe  that 
the  surplus  wealth  produced  over  and  above  the  re- 
wards of  labour  is  smaller.  Thus  there  is  less  wealth  to 
be  distributed  among  the  free  people  of  the  non-slave 
owning  classes.  This  is  less  signficant  in  a  primitive 
condition  of  society  where  we  have  unskilled  labour 
and  brute  force,  but  as  we  advance  to  increasingly 
higher  economic  conditions  we  need  an  increasingly 
greater  amount  of  skill.  Slavery  does  not  produce  skill 
and  thus  sooner  or  later  slavery  is  likely  to  become  an 
economic  anachronism.  Thus  we  have  under  slavery, 
especially  in  advanced  stages  of  society,  always  rela- 
tively less  surplus  for  distribution.  The  inefficiency 
of  slave  labour  is  proverbial,  and  testimony  to  this  effect 
can  be  quoted  ad  libitum.  It  is  said  that  slavery  was 
proving  economically  injurious  in  Virginia  before  the 
emancipation.  It  is  stated  that  in  the  West  Indies  the 
slaves  used  to  accomplish  as  much  in  an  afternoon  given 
them  for  their  own  purposes  as  they  would  otherwise 
do  in  an  entire  day.7 

But  Spahr  shows  us  that  with  this  diminution  in  re- 
sources there  was  concentration  of  wealth  in  a  few 
hands.  There  was  less  wealth  to  be  distributed  but 
greater  concentration  and  consequently  less  wealth  for 
the  ordinary  free  man; 8  probably  the  condition  of  the 
South  was  typical  in  this  respect.  We  had  the  poor 
white  people,  including  the  so-called  "white  trash  ", 
and  a  few  rich  people.  The  natural  result  of  slavery  is 
that  free  labour  is  despised,  and  the  white  man  who  has 
no  capital  is  at  a  disadvantage. 
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But  under  the  head  of  slavery-distribution  we  must 
notice  modifications  produced  in  slavery  by  custom, 
sometimes  by  law,  and  finally  gradations  in  slavery; 
for  slavery  is  not  always  one  and  the  same  thing.  Cus- 
tom allowed  various  things  at  various  times  and  places, 
permitting  the  slave  to  receive  in  some  instances  much 
beyond  subsistence  and  in  some  cases  even  to  receive 
a  surplus  from  the  ownership  of  other  slaves.  Special 
mention  must  be  made  of  the  peculium,  which  Roscher 
(p.  227)  says  was  fully  developed  in  the  time  of  Plautus 
(254-184  b.  a).  This  was  the  property  which  by 
custom  was  allowed  to  slaves.  Frequently  they  could 
dispose  of  this  peculium  by  will;  this  was  allowed  by 
humane  masters.  Sometimes  the  slaves  were  paid 
salaries  or  given  an  allowance  and  permitted  to  make 
savings.  They  were  to  pay  their  masters  a  certain  sum 
and  anything  they  could  earn  beyond  this  they  could 
have  for  their  own  use,  sometimes  for  their  own  eman- 
cipation. This  was  customary  in  Brazil  some  fifty 
years  ago.  Slaves  frequently  bought  themselves  and 
in  that  way  they  had  a  stimulus  to  exertion.  Slaves 
have  even  acquired  wealth.  Plato  in  his  Republic 
speaks  of  a  slave  who  asked  the  daughter  of  his  master 
in  marriage.  As  already  seen  peculium  could  include 
a  slave.9  Yet  slavery  was  especially  hard  among  the 
Romans,  although  it  became  milder  finally,  and  in  the 
second  century  under  Hadrian  laws  were  passed  pro- 
tecting slaves.  Roscher  speaks  of  gradations  among 
slaves,  and  says  that  every  gradation  denotes  amelior- 
ation (servi  ordinarii  aiid  mediastini,  etc.)  and  a  step 
toward  emancipation  (p.  227). 
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We  may  go  further  and  discuss  slavery  from  the 
standpoint  of  culture,  asking  what  it  means  for  the  devel- 
opment of  a  higher  civilisation,  also  what  benefits  have 
come  to  the  human  race  from  slavery.  The  standpoint 
of  Aristotle  in  the  ancient  time  was  that  slavery  contrib- 
uted to  the  development  of  culture  and  was  necessary. 
Aristotle  held  also  that  the  slaves  participated  to  a  cer- 
tain extent  in  the  benefits  of  slavery,  and  that  a  slave 
attached  to  an  owner  was  in  a  better  condition  than  one 
who  was  not  thus  attached  and  who  therefore  could 
not  partake  of  the  nobility  of  a  master.  In  the  older 
times  when  prisoners  of  war  were  often  put  to  death 
slavery  was  considered  as  a  step  in  advance  of  this  prac- 
tice. 

We  finally  consider  the  economic  causes  of  slavery. 
The  first  great  general  cause,  according  to  Wagner,  is 
the  economic  need  of  lower  personal  services, — that  is, 
a  lower  grade  of  labour  power  in  material  production, 
the  need  that  the  higher  classes  felt  for  some  persons  of 
a  lower  order  to  minister  to  them.  The  use  of  slavery 
for  higher  spiritual  service  came  later.  At  times  slavery 
is  the  result  of  defects  in  distribution  which  have  left 
some  in  poverty  and  debt,  leading  to  slavery.10  This 
has  been  very  common;  indeed  one  great  cause  of  sla- 
very has  been  poverty  and  debt.  Among  the  ancient 
Germans  loss  at  play  was  one  cause  of  slavery.  The 
old  laws  of  the  Russians  recognised  as  causes,  "insol- 
vency, marriage  with  a  slave,  illegal  breach  of  contract 
for  service,  flight,  unconditional  contract  for  service."  n 
In  olden  times  a  man's  pledge  of  his  own  person  was 
frequently  the  only  security  for  loans.     The  need  of 
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protection  was  one  of  the  causes  of  serfdom  and  of  sla- 
very. Until  quite  recently,  and  even  within  the  days 
of  our  fathers,  poverty  has  led  to  debt  and  to  imprison- 
ment for  debt,  which  may  be  looked  upon  as  a  sort  of 
slavery.  Even  in  nominal  freedom  poverty  has  led  to 
results  which  resemble  slavery  in  actual  conditions; 
and  in  the  Bible  we  read  that  "the  borrower  is  servant 
to  the  lender."  I2 


Notes  and  References  to  Chapter  II 

1  P.  800.  Among  very  many  possible  references  the  following  are 
given  to  books  that  are  especially  pertinent  in  connection  with  this 
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Mill,  Principles  of  Political  Economy,  Bk.  II,  Chap.  V.  Professor 
J.  E.  Cairnes  discusses  slavery  from  an  economic  point  of  view  in  his 
work  on  Slave  Power.  Dr.  John  K.  Ingram  of  Trinity  College, 
Dublin  has  also  discussed  it  in  his  History  of  Slavery  and  Serfdom. 
See  also  Roscher's  Political  Economy,  Bk.  I,  Chap.  IV.  For  slavery 
in  the  United  States  see  especially  the  Documentary  History  of  Ameri- 
can Industrial  Society,  Vols.  I  and  II,  with  an  excellent  introduc- 
tion by  Professor  Ulrich  B.  Phillips. 

2  P.  800.  Roscher's  Political  Economy,  (English  tr.)  Vol.  I,  p.  224, 
note  9.  Changes  in  actual  conditions  accompany  formal  changes, 
but  are  not  so  great  always  as  we  are  inclined  to  suppose. 

3  P.  802.   Op.  cit.,  p.  213. 

4  P.  802.  Op.  cit.,  p.  226. 

6  P.  802.  See  his  Physics  and  Politics. 

6  P.  803.  Dr.  Spahr's  work  on  the  Distribution  of  Wealth  in  the 
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helpful  suggestions  in  Roscher's  work. 

7  P.  803.  Roscher,  op.  cit,  p.  217,  note  4. 

8  P.  803.  With  due  allowance  for  all  defects  in  Dr.  Spahr's  book 
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9  P.  804.  Roscher,  op.  cit.,  p.  227,  note  7.  "Even  from  the  time 
of  Plautus  the  servi  honestiores  were  wont  to  keep  vicarii,  or  subor- 
dinate slaves." 

10  P.  805.  Roscher,  op.  cit.,  p.  209. 

11  P.  805.  Roscher,  op.  cit.,  p.  209,  note  3.  Roscher  refers  to 
Karamsin,  Bussische  Geschichte,  Vol.  II,  p.  37. 

«  P.  806.  Proverbs,  xxii,  7. 
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CHAPTER  III 

CASTE   AND   OTHER  FORMS  OF  STATUS 

Perhaps  there  can  scarcely  be  a  better  illustration  of 
status  than  caste.  According  to  caste  a  man  is  born 
into  a  class  and  those  who  come  after  him  inherit  his 
class.  It  is  ordinarily  said  that  according  to  Brahman- 
ism  there  are  four  original  castes,  namely: 

I.  Brahmans.    A  priestly  or  sacerdotal  class  which 
stands  high  above  the  other  castes. 

II.  Kshatriyas.    A  caste  of  soldiers  and  rulers. 

III.  Vaisyas  (Visyas).  A  class  of  husbandmen  and 
merchants. 

IV.  Sudras.    A  caste  of  labourers  and  mechanics. 

V.  Pariahs.  Men  of  no  caste.  These  are  far  below 
the  labourers  and  mechanics.  Then  there  are  besides 
"numerous  mixed  castes  which  have  sprung  up  in  the 
progress  of  time."  1 

However,  a  critical  examination  does  not  seem  to 
present  to  us  these  four  distinct  classes  or  castes  in 
India.  The  account  which  Sir  Henry  S.  Maine  gives 
of  the  caste  system  of  India,  in  his  Village  Communities,2 
presents  the  castes  as  real  economic  classes,  founded 
upon  occupation.  He  says,  "The  real  India  contains 
one  priestly  caste,  which  in  a  certain,  though  very  lim- 
ited, sense,  is  the  highest  of  all,  and  there  are  besides 
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some  princely  houses  and  a  certain  number  of  tribes, 
village  communities  and  guilds"  which  claim  to  belong 
to  class  II  or  III,  but  their  claim  is  doubtful.  He  says 
that  it  seems  to  be  the  opinion  that  the  theory  of  caste 
was  probably  never  true  except  of  the  two  highest 
castes;  but  that  this  Brahmanical  idea  of  caste  has 
exercised  an  influence  on  Hindoo  society.  Tradition 
has  great  weight.  "But  otherwise  caste  is  merely  a 
name  for  a  trade  or  occupation,  and  the  sole  tangible 
effect  of  the  Brahmanical  theory  is  that  it  creates  a 
religious  sanction  for  what  is  really  a  primitive  and 
natural  distribution  of  classes."  So  caste  is  after  all 
simply  an  expression  for  an  economic  class  and  this 
class  system  has  a  certain  religious  sanction  so  that  men 
cannot  pass  from  one  caste  to  another.  India  is  divided 
into  a  large  number  of  social  groups — trading,  manu- 
facturing, and  cultivating  groups.  Every  tribe,  gild, 
clan,  every  trade  and  profession  tends  to  become  a  caste. 
A  new  sect  in  India  becomes  a  new  caste. 

Now  the  caste  system  is  something  rather  outside  of 
the  evolution  of  our  Western  world  and  it  ought  to 
prove  instructive,  for  it  shows  us  the  further  develop- 
ment of  something  which  already  exists  among  us. 

Under  European  conditions  we  pass  from  slavery  to 
serfdom  and  like  forms  of  dependence  although  there 
is  no  regular  forward  movement  but  only  a  general 
tendency.  Sometimes  there  is  a  going  backward,  as 
from  a  full  free  to  a  half  free  condition;  the  villeins  in 
many  regions,  like  the  Roman  coloni,  were,  for  example, 
the  descendants  of  a  relatively  free  class.  Serfdom  is  a 
somewhat  higher  step  than  slavery  although  more  or 
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less  similar  to  slavery.  The  main  causes  of  serfdom 
were  conquest  and  the  need  of  protection,  and  debt 
especially  as  the  result  of  a  pledge  of  the  person  as  credit 
for  loan,  the  need  of  organisation  of  economic  forces 
which  at  certain  times  could  more  easily  be  brought 
about  in  this  way  than  otherwise,  also  sometimes  mere 
residence  in  a  village  or  community  of  serfs,  finally  the 
economic  evolution  of  society,  making  serfdom  a  step 
upward  from  slavery. 

It  is  not  necessary  to  dwell  at  length  on  these  various 
causes.  In  all  early  ages  conquest  worked  a  forfeiture 
of  property  and  of  personal  rights  and  only  gradually 
did  the  losses  resulting  from  conquest  diminish.  The 
loss  of  freedom  as  the  result  of  this  has  prevailed  to  a 
greater  or  less  extent  during  nearly  the  entire  history  of 
the  world. 

And  in  some  way  or  another  economic  forces  must 
be  organised  as  a  condition  of  production;  and  slavery 
and  serfdom  were  means  used  at  various  periods  in  eco- 
nomic history. 

Finally,  it  was  not  unnatural  that  one  living  and 
working  in  a  community  of  serfs  should  come  to  acquire 
their  legal  status.  There  is  an  old  German  expression 
to  the  effect  that  "die  Luft  macht  unfrei,"  3 — "The  air 
makes  unfree";  just  as  there  was  another  expression, 
"Stadtluft  macht  frei," — "The  city  air  makes  free." 
The  serf  removing  to  the  city  often  became  free. 

We  have  steps  in  serfdom.  There  are  two  great 
classes:  first,  those  who  were  attached  to  the  person  of 
the  lord  and  could  be  sold  away  from  their  homes,  and 
second,  those  attached  to  the  soil.    Those  attached  to 
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the  soil  were  called  glebae  adscripti  and  attachment  to 
the  soil  was  called  glebae  adscriptio.  The  latter  condi- 
tion, that  of  serfs  attached  to  the  soil  and  not  to  be 
sold  away  from  it,  was  a  higher  condition  and  often 
gradually  led  to  freedom.  In  Webster's  International 
Dictionary  it  is  said  that,  strictly,  serfs  are  those  at- 
tached to  the  soil  only  and  that  those  who  can  be  sold 
away  from  it  are  slaves.  At  a  certain  stage  it  was  prob- 
ably difficult  to  distinguish  between  the  serf  and  the 
slave. 

In  the  case  of  the  serf  attached  to  the  soil,  a  forward 
step  was  taken  when  his  labour  was  defined  and  regu- 
lated. He  was  obliged  to  render  to  the  lord  a  given 
amount  of  labour  and  commodities,  and  this  was  often 
commuted  into  money  payments.  Sometimes  this  was 
even  preferred  by  feudal  lords  in  need  of  money.  Then 
in  a  period  of  rising  prices  it  became  easy  to  make  these 
money  payments,  and  the  discovery  of  gold  and  the 
precious  metals  in  America  in  the  sixteenth  and  seven- 
teenth centuries  in  this  way  helped  to  free  the  serfs, 
because  of  the  higher  prices  which  resulted  therefrom. 
Gradually  the  whole  relation  of  serfdom  was  abolished, 
frequently  with  the  assistance  of  the  state  and  with  or 
without  remuneration  to  the  feudal  lords.  And  after 
the  fall  in  the  value  of  money  it  was  especially  easy  to 
settle  the  claims  which  had  found  a  monetary  expres- 
sion. Early  in  the  nineteenth  century  in  the  interests  of 
economic  production  of  wealth  it  was  evidently  de- 
sirable to  do  away  with  the  feudal  relations.  So  some- 
times, as  in  Germany,  the  state  made  loans  to  those 
under  feudal  obligations,  enabling  them  to  discharge 
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these  obligations  and  get  rid  of  these  relations.  In 
the  long  run  the  lower  classes  had  the  better  in  the 
struggle;  the  steady  pressure  from  below  was  successful. 

As  in  the  emancipation  of  slaves,  the  economic  rea- 
sons for  the  changes  were  perhaps  the  chief,  although 
not  the  only,  grounds.  The  influence  of  the  Church 
cannot  be  overlooked  although  possiblyit  is  exaggerated. 
On  the  whole,  however,  it  was  a  power  making  for  free- 
dom. The  economic  forces  found  expression  in  the 
cities  with  their  manufactures.  The  need  of  workmen 
was  so  great  that  the  principle  was  established  that  if 
a  serf  stayed  a  year  and  one  day  in  a  city  he  was  free 
from  his  feudal  dependence.  But  sometimes  economic 
causes  produced  a  backward  movement.  For  example, 
take  the  case  of  the  slaves  in  our  own  South.  A  strong 
party  for  emancipation  existed  in  Virginia  before  the 
production  of  cotton  farther  south  became  extremely 
profitable,  but  then  the  chains  of  the  slaves  were  riveted 
more  firmly.  And  as  it  was  the  cotton  gin  of  Eli  Whit- 
ney which  was  one  of  the  prime  causes  of  the  profitable- 
ness of  cotton,  we  witness  a  remarkable  effect  of  a 
technical  invention  which  enslaved  rather  than  freed 
men. 

In  regard  to  the  share  of  the  serfs  in  production,  there 
was  gradually,  as  we  pass  to  the  higher  stages  of  serf- 
dom, a  change  in  distribution  from  assigned  subsistence 
to  earned  subsistence.  Slavery  means  assigned  sub- 
sistence, and  when  we  reach  the  higher  degrees  of  serf- 
dom we  have  an  earned  subsistence.  Serfdom  carries 
with  it  the  obligation  to  make  payments  to  the  lords. 
Many  of  the  serfs  gradually  became  land  owners,  and 
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then  they  added  the  rents  and  profits  to  their  personal 
earnings.  Heriots  (mortuaria)  4  were  common  as  early 
as  the  tenth  century  and  this  shows  that  the  bondmen 
had  acquired  property. 

Next  we  pass  to  the  domestic  servant  system.5  We 
do  not  now  think  of  this  as  a  system  of  status  but  orig- 
inally it  was  such.  We  have  slavery,  serfdom,  and  a 
domestic  servant  system,  the  latter  growing  up  out  of 
serfdom.  This  includes  more  than  household  servants. 
Servants  in  industry  and  the  children  of  servants  were 
held  to  service  in  the  household  of  the  lord  for  very  low 
wages  or  none  at  all.  Long  periods  of  service  showed 
the  connection  between  serfdom  and  the  domestic  serv- 
ice system.  In  Adam  Smith's  time  and  so  late  as  the 
latter  part  of  the  eighteenth  century  the  presumption 
was  that  service  was  for  one  year.  In  the  time  of  Fred- 
erick the  Great  the  ordinance  of  1769  forbade  contracts 
for  domestic  service  for  a  shorter  period  than  one  year 
and  even  now  in  Germany  the  general  period  seems 
very  long  to  the  American  who  goes  there.6  Until  re- 
cently it  has  generally  been  required  to  give  three 
months'  notice  on  either  side  to  terminate  a  contract 
for  domestic  service.  In  Germany  the  servants  receive 
a  large  percentage  of  their  pay  in  the  form  of  Christmas 
presents.  It  is  sometimes. stipulated  that  the  wages 
shall  be  so  much  per  year  and  so  much  for  Christmas 
presents  and  this  will  sometimes  amount  to  one-third 
of  the  year's  wages.  This  points  back  to  the  origin  of 
the  domestic  servant  system  in  serfdom.  It  is  also  still 
true  that  they  must  have  a  book  in  which  they  must 
write  their  name  and  each  employer  must  sign  his  name 
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giving  a  certificate  of  good  behaviour,  which  shows  the 
condition  of  dependence  pointing  back  to  the  older  con- 
dition out  of  which  the  domestic  servant  system  grew. 
Probably  even  the  habit  of  addressing  servants  by 
their  Christian  names  may  be  a  survival  of  serfdom 
and,  through  it,  of  slavery. 

But  gradually  the  bonds  of  the  domestic  servants 
became  weaker  and  we  can  already  see  this  in  Germany. 
In  most  households  in  the  United  States  they  have  the 
cohesive  strength  of  a  rope  of  sand!  There  are  vari- 
ous economic  causes  for  the  weakening  of  the  bond 
between  the  servant  and  the  master.  Roscher  mentions 
as  causes  in  Germany  the  sales  of  public  domains,  pro- 
ducing small  estates  and  independent  households;  also 
military  duty.  These  causes  tended  to  break  up  old 
conditions.  Thus  in  one  way  or  another  we  have 
reached  the  modern  wage  system.  Perhaps  certain 
disabilities  under  which  the  wage-earner  suffers  can  be 
traced  to  survivals.  In  older  countries  it  was  until 
within  a  comparatively  recent  time  necessary  for  the 
wage-earner  to  carry  about  a  book  just  as  the  domestic 
servant  carries  about  a  book,  in  which  the  employer 
enters  his  name  and  can  make  remarks  in  regard  to 
the  character  of  the  servant.  This  has  been  required, 
until  recently  at  any  rate,  in  France. 

But  a  final  word  of  caution  must  be  uttered.  It  is  not 
to  be  supposed  that  an  evolution  such  as  we  have  dis- 
cussed in  barest  outlines  is  altogether  desirable.  An 
explanation  of  economic  history  does  not  mean  its 
justification.  The  breaking  of  old  ties  of  dependence 
and  protection  is  carrying  with  it  many  evils.    The  re- 
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lationship  of  master  and  servants  was  frequently  and 
happily  sometimes  still  is  one  of  mutual  dependence 
and  of  mutual  service.  A  false  idea  of  independence 
on  the  part  of  a  young  girl  in  domestic  service  often 
makes  it  impossible  for  her  older,  wiser  and  more  ex- 
perienced mistress  to  afford  her  the  protection  and  help 
she  sadly  needs;  and  thus  many  are  ruined  on  account 
of  the  weakening  of  old  ties.  Into  a  discussion  of  the 
way  out  of  the  evil  situation  we  cannot  here  enter.7  8 
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woman  with  incidental  comparison  with  German  conditions  is  found 
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Farming,  Past  and  Present,  by  R.  E.  Prothero. 
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CHAPTER  IV 

PERSONAL  CONDITIONS  AS  GOVERNED  BY  CONTRACT. 
FREEDOM  AND  ITS  STRUCTURE.  THE  SOCIAL  THEORY 
OP   LIBERTY   AND   THE   POLICE   POWER 

We  pass  over  from  old  bonds  to  what  we  call  freedom. 
The  use  of  the  expression  "freedom  and  its  structure" 
shows  that  we  have  not  simply  a  unit  but  a  variety  of 
units.  Now  what  naturally  comes  under  this  head  has 
been  discussed  to  some  considerable  extent  in  other 
connections,  and  a  few  points  only  will  be  touched  upon 
in  this  chapter.  Personal  rights  have  already  been  dis- 
cussed in  a  different  connection.  These  come,  how- 
ever, under  the  head  of  freedom  and  its  structure  be- 
cause they  give  meaning  to  modern  freedom.  The 
ground  is  in  part  covered  by  what  has  been  said  under 
the  head  of  rights  akin  to  property.  Also  what  has  been 
said  in  regard  to  contract  covers  this  part  very  largely, 
because  contract  gives  meaning  to  personal  freedom, 
and  what  is  to  be  said  under  the  head  of  competition 
and  custom  defines  and  describes  freedom.  Also  there 
are  certain  rights  of  economic  significance  which  would 
come  under  this  head,  such  as  the  right  of  marriage  and 
of  settling  where  one  pleases,  the  right  of  emigration 
and  of  immigration,  the  right  of  migration.  All  these 
refer  to  personal  rights. 
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Then  under  this  head  we  could  consider  further, 
if  we  desired,  the  various  ideas  of  freedom.  We  have 
considered  these  to  some  extent,  in  a  positive  sense  and 
a  negative  sense.  We  refer  again  to  the  old  abstract 
idea  of  freedom  based  upon  the  conception  of  the  indi- 
vidual as  existing  isolated  and  alone,  which  is  based 
upon  a  false  economic  and  social  philosophy  for  the 
individual  does  not  stand  alone  and  isolated  but  has 
grown  up  and  come  to  his  present  condition  through 
society.  Freedom  is  not  an  abstract  idea  and  some- 
thing quite  apart  from  society  but  is  itself  a  social  prod- 
uct acquired  in  and  through  society. 

Personal  conditions  have  been  covered  very  largely 
by  contract  for  free  men  in  all  times.  But  the  class  of 
free  men  has  varied  and  with  contract  we  have  had 
certain  restrictions.  First  of  all  it  is  natural  to  take 
up  the  old  restrictions  which  coexist  with  contract. 
We  have  laws  of  settlement  of  one  kind  or  another 
which  were  a  restriction  upon  those  nominally  free. 
Among  these  laws  of  settlement  we  have  already  men- 
tioned one  to  the  effect  that  a  man  could  not  move 
into  a  parish  unless  he  could  give  a  guarantee  that 
he  would  not  become  a  charge  upon  the  parish. 
Then  we  have  the  earlier  laws  of  marriage,  which 
restricted  marriage  to  those  able  to  give  evidence 
that  they  had  a  fixed  and  firm  position  and  could 
support  a  family.  There  are  still  in  many  places  re- 
strictions for  those  occupying  certain  positions.  In 
Germany  to-day  a  man  in  the  army  cannot  marry  un- 
less he  can  give  assurance  that  he  will  be  able  to  sup- 
port a  family  in  accordance  with  the  received  ideas  of 
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his  economic  position  (standesgemass).  A  man  in  Ger- 
many belonging  to  the  civil  service  cannot  well  marry 
unless  he  has  means  to  support  a  family.  We  have 
also  had  restrictions  coexisting  with  contract  and  re- 
stricting it  by  gilds  and  corporations  of  artisans  and 
workingmen.  These  were  swept  away  by  the  French 
Revolution,  the  ideal  of  which,  as  already  stated,  was 
to  bring  man  directly  into  contact  with  man.  Laws 
were  passed  against  combinations  both  of  employers 
and  of  employees.  Even  when  we  see  the  greatest  free- 
dom of  movement  and  the  fewest  restrictions,  there  are 
still  always  certain  classes  without  entire  freedom  of 
movement,  such  as  women  and  children. 

So  we  have,  first,  contract  with  the  old  restrictions; 
second,  the  era  of  individual  contract;  and  then  in  the 
third  place,  we  have  new  restrictions.  We  have  private 
corporations  springing  up,  giving  us  combinations  of 
capital  which  restrict  the  freedom  of  labour.  Then  we 
have  combinations  of  labour  and  we  have  the  group 
contract  or  the  collective  bargain  to  which  attention 
has  already  been  directed.  We  have  also  coexisting 
with  contract  and  limiting  it,  legislation  for  the  work- 
ingmen, for  women  and  children,  differing  in  a  marked 
manner  from  the  old  restrictive  laws  passed  in  the  in- 
terests of  employers.  These  new  laws  are  in  the  in- 
terest of  the  workingmen.1 

We  have  also  restrictions  upon  freedom  of  contract, 
springing  up  through  the  temperance  laws.  Also  re- 
strictions of  movement  as  seen  in  the  tramp  laws  which 
are  quite  like  the  restrictions  upon  freedom  of  settle- 
ment in  the  last  century  in  England.     The  motives 
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which  have  led  to  the  tramp  laws  are  similar  to  those 
which  led  to  the  laws  restricting  free  domicile,  namely, 
to  limit  pauperism  and  to  prevent  a  pauper  belonging 
to  one  parish  or  political  unit  from  becoming  a  charge 
upon  another.  Another  purpose  of  anti-tramp  laws 
is  to  provide  safety  to  women  and  children,  the  need 
of  which  is  seen  especially  in  crimes  of  tramps.  Still 
another  reason  for  far  more  stringent  enforcement  of 
anti-tramp  laws  is  to  save  boys  from  this  evil  life  which 
so  often  is  alluring  to  them. 

We  have  restrictions  of  freedom  of  movement  seen 
in  the  laws  concerning  immigration,  emigration,  and 
migration.  For  example,  have  not  American  and  Aus- 
tralasian anti-Chinese  laws  proceeded  from  the  stand- 
point of  distribution,  as  the  prime  moving  force?  al- 
though a  partial  explanation  is  found  in  other  political 
and  social  considerations;  for  example,  the  difficulty 
of  amalgamation,  aggravating  the  other  race  problems 
which  already  vex  us. 

Compulsory  arbitration  likewise  limits  and  restricts 
freedom  of  contracts  most  sharply.  But  all  these  re- 
strictions on  the  freedom  of  contract  which  govern  per- 
sonal conditions  have  as  an  aim  betterment.  The  end 
for  which  we  are  striving  is  an  enlargement  of  the  in- 
dividual by  surrounding  him  with  those  personal  con- 
ditions which  will  make  possible  an  actual  construc- 
tive freedom;  and  this  signifies  again  a  sphere  for  the 
development  of  all  faculties  in  a  society  of  men  bound 
together  by  ties  of  mutual  dependence  and  mutual 
service.  The  pressure  of  mutual  dependence  is  like 
the  pressure  of  the  atmosphere,  which  is  not  felt  because 
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of  the  uniform  balance  of  forces.  Remove  this  balance 
and  the  pressure  is  crushing.  Remove  mutuality  and 
dependence  may  degenerate  into  bondage.  Therefore 
the  prime  problem  of  modern  economic  freedom  is  the 
maintenance  of  mutuality  in  relationships. 

Freedom,  liberty,  is  a  social  product.  It  is  found  in 
proper  adjustments  of  social  relations.  It  exists  for 
the  sake  of  society,  which  is  here  dominant  as  else- 
where, but  it  is  only  in  a  free  society  based  on  right 
social  relations,  regulated  according  to  principles 
of  mutuality,  that  the  individual  finds  a  sphere  for 
growth  and  attains  liberty  in  the  positive  construc- 
tive sense.  Through  the  police  power  the  courts  con- 
strue liberty.  The  written  Constitutions  of  the  United 
States  put  in  their  charge  this  precious  treasure;  and 
the  courts  will  for  the  first  time  be  equal  to  their  task, 
when  they  work  away  from  doctrinaire  abstractions 
which  grew  out  of  primitive  economic  conditions  and 
attain  to  the  social  theory  of  liberty. 


Note  to  Chaptee  IV 


1  P.  819.  "These  laws,  though  in  the  interest  of  working  men,  are 
sustained  by  courts  because  they  are  in  the  interest  of  society. 
In  spite  of  our  rampant  individualism  group  consciousness  pre- 
vails."   S.P.O. 
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APPENDIX  III 
PRODUCTION,  PRESENT  AND  FUTURE 

Recent  economists  have  been  much  given  to  dis- 
cussing distribution  as  if  production  were  merely  a  nec- 
essary prerequisite  with  which  the  economist  deals 
only  in  a  casual  way.  Some  writers  have  openly  de- 
clared production  to  be  so  abundant  as  to  make  proper 
distribution  the  only  problem  really  awaiting  solution. 
Few  have,  however,  undertaken  any  statistical  study 
of  the  amount  or  value  of  the  product  available  for  dis- 
tribution. The  following  pages  are  devoted  to  some 
estimates  of  the  total  and  average  incomes  in  different 
countries  and  especially  to  present  and  probable  future 
income  in  the  United  States. 

Income  may  be  statistically  studied  from  two  dif- 
ferent points  of  view:  first,  the  net  money  income;  and 
second,  the  real  income  measured  in  dollars  or,  in  other 
words,  the  dollars'  worth  of  consumers'  goods  used  up. 
These  two  quantities  should  differ  by  the  total  value 
of  net  savings,  that  is  net  increase  in  the  value  of  the 
stocks  of  economic  goods  on  hand. 

The  estimates  of  the  incomes  of  Prussia  and  Eng- 
land and  the  first  estimate  of  the  income  of  the  United 
States  are  calculated  on  the  net  money  income  basis. 
The  second  estimate  of  the  income  of  the  United  States 
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is  computed  by  estimating  the  value  of  goods  and  serv- 
ices consumed  per  annum. 

Statistics  of  Prussian  Incomes  toe  1908 

Estimated  on  the  Basis  of  the  Total  Money  Income  of  the  Inhabitants 

Total  number  of  persons  paying  income  tax 5,880,000 

Total  value  of  income  taxed1 12,795,100,000  m. 

Average  number  of  persons  per  taxpayer 3 .  077 

Total  number  of  persons  in  taxed  families 18,090,000 

Estimated  population  in  1908  2 38,880,000 

Total  population  not  taxed 20,790,000 

Estimated  number  of  males  not  taxed 10,027,000 

Estimated  number  of  females  not  taxed  3 10,763,000 

Percentage  of  males  occupied  in  industry 61 .05 

Percentage  of  females  occupied  in  industry 4 26.40+ 

Number  of  male  non-taxpayers  occupied 6,121,000 

Number  of  female  non-taxpayers  occupied 2,839,000 

Maximum  possible  income  for  male  non-taxpayers, 

lower  limit  of  income  tax,  exemption  added . . .  3,000  m. 

Probable  minimum  wage  for  male  non-taxpayers.  400  m. 

Probable  average  income  for  male  non-taxpayers  1,100  m. 

Women  estimated  at 400  m. 

Total  wage  non-taxpaying  men 6,733,100,000  m. 

Total  wage  non-taxpaying  women 1,135,600,000  m. 

Total  taxed  income 12,795,100,000  m. 

Total  income 20,663,800,000  m. 

Estimated  total  population 38,880,000 

Per  capita  income  =  $126.  = 531  m. 

Income  of  family  of  4.66  =  $589.  = 2,476  m. 

British  Income  Statistics 
1906-7 

Estimated  Net  Money  Income  of  the  Inhabitants  of  the  United  Kingdom 

Gross  income  assessed  to  tax 6 £   943,703,000 

Incomes  covered  by  rebates  for  revenue  tax" 39,336,200 

Abatements— Incomes  £160-700  (est.)  7 211,500,000 

Total  income  of  those  assessed 1,194,539,200 
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E    Total  number  of  persons  assessed  (est.) 8 1,750,000 

Number  persons  in  assessed  families  (est.) 4.5+ 

Total  persons  in  assessed  families 7,876,000 

Total  pop.,  United  Kingdom  (est.) 43,320,000 


Total  pop.,  United  Kingdom  not  assessed 35,444,000 

J     Total  females  employed  (est.) 9 5,570,000 

K    Total  males  employed  (est.)  10 13,600,000 

L    Total  non-assessed  males  employed  (K-E)  ....  11,850,000 

M    Total  male  children  employed  (est.)  n 1,700,000 

N    Total  female  children  employed  (est.) 12 1,700,000 

Total  men  employed  (non-assessed)  (L-M) 10,150,000 

Total  women  employed  (non-assessed)  (J-N) 3,870,000 

Weighted  average  weekly  wage  for  men  13 28.2s, 

Employment  per  year  in  weeks  (est.) 46. 

Weighted  average  wage  for  men  per  annum 1,297.  s. 

(Weighted  average  wage  for  men  =  average  wage 
in  textile  industry,  therefore  wage  in  textile  in- 
dustry for  women  also  assumed  typical) 

Average  wage  for  women  per  week 15 .5s, 

Yearly  wage  for  women,  46  weeks  " 714 .  s, 

Average  wage  for  boys  per  week  (textile  basis)  ...  10.5s, 

Average  wage  for  boys  per  year  40  weeks  16 420.  s 

Average  wage  for  girls  per  week  (textile  basis)  16. .  9.0s 

Average  wage  of  girls  per  year  (40  weeks)  " 360.  s 

Total  wage  of  non-assessed  men 658,200,000 

Total  wage  of  non-assessed  women 138,200,000 

Total  wage  of  non-assessed  boys 35,700,000 

Total  wage  of  non-assessed  girls 30,600,000 

Total  assessed  income 1,194,500,000 


£2,057,200,000 

Total  population  of  the  United  Kingdom 43,320,000 

Average  income  per  capita £47.5 

Income  per  family  of  4.5+  =  $1,046  = £215 

Sir  Robt.  Giff  en  estimated  the  income  of  the  United 

Kingdom  in  1903  at 18 £1,750,000,000 

Population  in  1903 42,200,000 

Income  per  capita £41.47 

Income  per  family  of  4.5+  =  $1912  = £187.4 

W.  T.  Layton  in  An  Introduction  to  the  Study  of 
Prices,  p.  5,  estimates  the  annual  income  of  the 
United  Kingdom  for  191 1  at  £2,000,000,000 
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Robt.  H.  Smith  in  Q.  J.  Econ.,  Vol.  XXV,  estimates  the  total  tax- 
able income  as  £1,577,000,000  with  less  than  £100,000,000  untaxed. 

Estimated  Net  Monet  Income  of  the  Inhabitants  op  the  United 
States-  fob  1910  * 


Summary  of  Wages  and  Salaries  in  the  United  States  1910 


Industry  or  Occupation 

Manufacturing  (wages) 

Manufacturing  (salaries) 

Laundry  workers 

Miners 

Railroad  employees 

Street  R.  R.  employees 

Telephone  operators 

Teamsters 

Common  labourers 

Servants  and  waiters 

Policemen 

Soldiers 

Clerks 

Bookkeepers 

Small  entrepreneurs 

Large  entrepreneurs 

School  teachers  (Academies) .  .  . 
School  teachers  (Public  Schools) 

College  teachers  (Male) 

College  teachers  (Female) 

Clergymen 

Physicians  and  dentists 

Lawyers . : 

Government  officials 

Miscellaneous  professions 

Miscellaneous 

Total  personal  returns .  . . 


Number 

Annual 

Total  Wages 

Employed 

Income 

or  Income 

7,276,551 

$   518 

$3,769,974,167 

869,294 

1,187 

1,032,432,464 

450,000 

500 

225,000,000 

680,000 

700 

476,000,000 

1,699,420 

673 

1,143,725,306 

83,000 

720 

59,760,000 

70,000 

550 

38,500,000 

640,000 

750 

480,000,000 

3,300,000 

500 

1,650,000,000 

1,850,000 

450 

832,500,000 

155,000 

750 

116,200,000 

60,000 

400 

24,000,000 

1,400,000 

550 

770,000,000 

300,000 

720 

216,000,000 

1,400,000 

1,500 

2,100,000,000 

300,000 

6,000 

1,800,000,000 

12,075 

700 

8,452,500 

523,210 

485 

253,915,170 

24,514 

1,200 

29,416,800 

7,410 

750 

5,558,000 

135,000 

1,000 

135,000,000 

185,000 

1,800 

333,000,000 

140,000 

1,800 

252,000,000 

102,000 

2,000 

204,000,000 

231,000 

1,600 

360,600,000 

2,141,526 

750 

1,606,145,000 

24,035,000 

'  $17,922,179,407 

*  The  estimates  in  this  table  are  nearly  all  based  on  figures  given  in 
the  Statistical  Abstract  of  the  United  States  for  1911. 
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Summary  of  Net  Monet  Income  op  the  United  States  1910 

Total  personal  returns $17,922,179,407 

Farm  products  not  fed  on  farms  less  expenditures  for 

machinery  and  fertilisers 6,740,000,000 

Increase  in  value  of  farm  lands 1,541,700,000 

Net  income  of  corporations 3,360,251,000 

Income    from    $60,000,000,000   of    other   productive 

wealth  at  6% 3,600,000,000 

Total  Income $33,164,130,407 

Population  of  the  U.  S.    92,174,515 

Net  money  income  per  capita $    359.80 

Net  money  income  per  family  of  4.6 1,655 .  00 

The  difference  between  this  estimate  and  that  based  on  consumption 
is  practically  $1,800,000,000  and  a  large  share  of  this  amount  doubt- 
less represents  the  annual  savings  from  the  money  income  of  the 
inhabitants. 

Real  Income  in  the  United  States  pob  1909  * 

Estimated  Total  Value  of  Goods  and  Services  Consumed  by  the 
Inhabitants  in  that  Year 

Value  of  consumers'  goods  manufactured $10,882,784,000 

Value  of  consumers'  goods  imported 581,834,000 

Manufactures  plus  imports $11,464,618,000 

Value  of  consumers'  goods  exported 492,083,000 

Manufactures  plus  imports  minus  exports $10,972,535,000 

Percentage  added  for  transferring  to  consumer 80% 

A.  Value  of  manufactured  goods  to  the  consumer. .. .     19,751,000,000 

Consumers'  goods  produced  on  farms 2,962,000,000 

Percentage  for  getting  agricultural  produce  to  the 

consumer 100% 

B.  Value  of  agricultural  products  to  the  consumer .  .  .  5,924,000,000 

Fish 54,000,000 

Percentage  for  getting  fish  to  the  consumer 200% 

C.  Value  of  fish  to  the  consumer 162,000,000 

Value  of  coal  at  the  mines 1,000,000,000 

Percentage  for  getting  coal  to  the  consumer 100% 

*  The  estimates  in  this  table  are  nearly  all  based  on  figures  given  in 
the  Statistical  Abstract  of  the  United  States  for  1911. 
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D.  Value  of  coal  to  the  consumer $2,000,000,000 

E.  Pleasure  trips  on  railroads 290,000,000 

F.  Churches,  schools  and  theatres 1,430,000,000 

G.  Laundry  work 385,000,000 

H.  Personal  services 985,000,000 

I.    Charities  and  support  of  criminals 100,000,000 

J.   Telephone  service 150,000,000 

K.  Electric  lights 50,000,000 

L.  Water 50,000,000 

A  plus  B  plus  C  plus  D  plus  E  plus  F  plus  G  plus  H 

plus  I  plus  J  plus  K  plus  L  equals 31,277,000,000 

Population  of  the  U.  S.  in  1910        92,174,516 

Real  Income  per  capita $   339.31 

Real  income  per  family  of  4.6 1,560.90 

Estimates  practically  all  based  on  figures  given  in  the  Statistical 
Abstract  of  the  United  States  for  1911. 


The  preceding  estimates  indicate  that  if  the  money- 
income  of  the  people  of  each  nation  were  distributed 
equally  to  each  family  in  that  nation  the  results  would 
be  to  give  each  Prussian  family  about  2500  marks  or 
$600,  each  British  family  £190  or  $900  and  each  Ameri- 
can family  about  $1,600.  These  statistics  must,  how- 
ever, in  no  way  be  taken  to  assume  that  such  a  distri- 
bution could  be  continuously  possible.  Were  no  extra 
reward  given  for  exceptional  exertion  or  genius,  we  may 
feel  assured  that  the  production  would  decrease  amaz- 
ingly. It  seems  probable,  therefore,  that  under  the  most 
uniform  distribution  of  income  which  would  be  possible 
without  decreasing  materially  the  productivity  of  the 
country,  the  least  skilled  working  family  could  not  hope 
to  draw  over  $1,200  as  a  maximum  average.  Since  an 
income  varying  from  $750  in  our  smaller  towns  to 
$1,000  in  New  York  City,  is  needed  to  provide  the 
minimum  amount  of  commodities  requisite  for  a  de- 
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cent  standard  of  living,  the  common  workingman  can 
scarcely  hope  to  revel  in  luxury  unless  the  production 
can,  in  some  way,  be  greatly  increased. 

But  one  of  the  claims  of  the  socialists  is  that,  while 
our  present  production  may  be  inadequate  to  supply 
in  any  very  lavish  fashion  the  wants  of  society,  never- 
theless, the  effort  expended  is  sufficient,  if  properly  di- 
rected, to  produce  an  abundant  income  for  each  family 
and  that,  even  with  a  five  or  six  hour  working  day, 
everyone  could  live  in  comparative  luxury.  In  a  re- 
cent pamphlet,  Mr.  A.  M.  Simons,  a  prominent  so- 
cialist, contends  that  each  family  should  easily  earn 
$10,000  per  annum.  He  then  proceeds  to  show  the 
many  different  ways  in  which  a  saving  would  be  effected 
by  a  socialist  regime.  The  principal  fallacies  in  his 
argument  lie  in  the  fact  that  he  ignores  several  of  the 
fundamental  laws  of  production.  He  forgets  the  law 
of  diminishing  returns  and  apparently  assumes  that 
our  wheat  yields  might  be  trebled  at  but  a  trifling  in- 
crease of  labour.  He  passes  lightly  over  the  question 
of  cost  of  engines  and  their  up-keep  when  he  lauds 
large  scale  farming  and  he  fails  to  mention  the  fact  that 
gasoline  prices  are  almost  sure  to  rise  rapidly  in  the 
future.  In  his  enthusiasm  concerning  the  savings 
under  a  socialist  regime  he  denounces  the  inefficiency 
of  our  present  entrepreneurs,  but  forgets  that  socialism 
may  fail  to  find  leaders  who  are  paragons  of  efficiency 
since  governments  thus  far  have  often  signally  failed 
in  that  line.  He  pictures  the  waste  through  poor  roads 
but  forgets  the  tremendous  capital  outlay  necessary 
for  an  adequate  system  of  highways. 


832    PROPERTY  AND  THE  DISTRIBUTION  OF  WEALTH 

While  there  seems  to  be  little  doubt  that  it  is  per- 
fectly feasible  to  secure  a  more  nearly  equal  distribu- 
tion of  wealth  and  income  than  at  present  exists,  it  is 
also  equally  clear  that  a  marvellous  increase  in  effi- 
ciency would  be  necessary  before  we  could  hope  to  see 
the  poorer  members  of  the  community  in  possession 
of  even  half  the  average  income  of  $10,000  per  year 
which  Mr.  Simons  predicts  so  confidently  would  result 
after  a  brief  regime  of  socialism. 

But,  granting,  for  the  sake  of  argument,  that  such 
an  income  is  really  attainable  for  the  ordinary  work- 
ingman,  we  must  understand  clearly  that  it  would  by 
no  means  follow  that  his  manner  of  living  could  cor- 
respond to  that  of  the  business  or  professional  man  of 
to-day  who  receives  a  like  income.  Inventions  and  dis- 
coveries during  the  last  century  have  revolutionised 
industry  and  have  vastly  increased  the  productiveness 
of  human  effort  and  hence  the  wage  or  income  of  the 
labourer.  In  some  cases,  his  toil  has  been  greatly 
lessened,  but  industry  as  yet  seems  centuries  from  the 
time  when  one  needs  only  to  push  a  button  in  order  to 
see  the  finished  product  appear  on  the  counter  before 
one's  eyes.  True,  we  drop  a  nickel  in  the  slot  and  re- 
ceive a  package  of  shoe  strings,  but  we  do  not  yet  drop 
a  gold  piece  in  the  slot  and  find  a  ton  of  coal  automat- 
ically mined  and  delivered  in  our  cellar.  In  the  pres- 
ent state  of  advancement  of  human  knowledge,  there 
are  many  disagreeable  tasks  which  must  be  done  and 
no  system  of  society  or  government  will  obviate  this 
unfortunate  state  of  affairs.  Coal  must  be  mined;  en- 
gines must  be  cleaned;  sewers  must  be  kept  open;  ani- 
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mals  must  be  slaughtered,  meat  prepared,  fertiliser 
manufactured,  and  hides  tanned;  ditches  must  be  dug; 
work  must  be  performed  in  the  biting  cold,  the  scorch- 
ing sun,  the  driving  sleet  and  rain.  The  wealthy  man 
of  to-day  avoids  all  these  unpleasant  tasks,  but  some- 
one must  do  them. 

But  the  Utopian  proposes  to  invent  ways  of  doing  all 
these  things  which  will  make  them  pleasant.  Very 
well!  The  purpose  is  most  laudable,  but  inventions  can- 
not be  secured  at  will  by  social  reorganisation  or  legis- 
lative enactment. 

It  has  been  seriously  proposed  so  to  shorten  the  hours 
of  undesirable  work  as  to  recompense  the  labourer  for 
the  unpleasantness  undergone.  The  reformer,  however, 
should  bear  in  mind  that  to  shorten  the  hours  of  labour 
will  almost  proportionally  lessen  the  product  and,  as  a 
result,  the  hoped-for  gain  in  income  will  vanish.  The 
chances  are,  then,  that,  for  many  generations,  the  less 
efficient  members  of  society  must  necessarily  be  con- 
demned to  a  considerable  amount  of  dirty  and  dis- 
agreeable drudgery. 

But  unpleasantness  of  labour  is  not  the  only  quality 
which  must  be  considered.  The  great  engines  of  the 
machine  shop,  the  steam  shovels  of  the  iron  mines,  the 
falling  trees  in  the  lumber  camp,  the  hammers  in  the 
powder  factory  are  all  sources  of  danger.  No  matter 
how  rigid  the  safety  regulations,  how  effective  the  pro- 
tective devices,  human  ingenuity  has  not  yet  been  able 
to  eliminate  the  risks  to  life  and  limb.  The  miner,  the 
machinist,  the  lumberman  and  the  powder  maker  neces- 
sarily stand  more  chance  of  accident  than  the  business 


834    PROPERTY  AND  THE  DISTRIBUTION  OF  WEALTH 

or  professional  man  and  no  system  of  pensions  can  do 
more  than  alleviate  the  sufferings  and  heartaches  due 
to  injury  and  death.  Yet  the  risks  are  the  price  of 
civilisation  and  someone  must  take  them  if  our  exist- 
ing income  is  not  to  be  reduced  to  a  mere  fraction  of 
its  present  size. 

The  citizen  of  to-day  receiving  an  income  of  five  to 
ten  thousand  dollars  is  usually  possessed  of  a  consider- 
able degree  of  freedom  of  action,  a  considerable  range 
for  the  exercise  of  his  individuality.  In  contradis- 
tinction, the  socialist  is  fond  of  referring  to  the  modern 
workingman  as  a  "wage-slave".  If  under  socialism 
the  workingman  received  five  thousand  a  year  he  would 
still  be  a  "wage-slave".  His  "boss"  would  then  be  a 
government-appointed  foreman  or  superintendent,  but, 
with  the  efficiency  methods  required  to  enlarge  so  enor- 
mously his  income,  the  work  would  necessarily  be 
largely  automatic  and  at  high  speed.  The  variety  of 
work,  the  independence  characteristic  of  the  present 
recipient  of  a  large  income,  would  be  strikingly  absent. 

One  of  the  conveniences  enjoyed  by  the  well-to-do 
family  of  to-day  is  a  considerable  amount  of  personal 
service.  Under  socialism,  this  would  necessarily  be  cut 
down  greatly.  With  such  large  incomes,  few  would 
care  to  be  cooks  or  housemaids,  coachmen,  hostlers  or 
chauffeurs.  The  result  would  seem  to  be  that  a  com- 
munal system  of  housekeeping  with  alternate  days  in 
the  kitchen  or  else  each  woman  and  her  daughters  do- 
ing their  own  housework  would  be  the  only  feasible 
alternatives.  Neither  of  these  ideas  would  give  the 
amount  of  luxury  possible  to-day  on  an  income  of  five 
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to  ten  thousand  dollars  for  this  luxury  consists  largely 
of  personal  services. 

The  well-to-do  man  in  the  smaller  cities  usually  has 
a  comfortable  residence  with  spacious  grounds.  If 
every  family  were  to  be  accorded  this  convenience  the 
necessary  result  would  be  the  expansion  of  the  city 
over  a  much  larger  area.  The  larger  area  would  mean 
larger  transportation  charges  and  less  efficiency  in  pro- 
duction.   This,  in  turn,  would  reduce  incomes. 

There  are  many  rare  products  consumed  by  the 
wealthier  classes  to-day  which  could  not  be  produced 
in  abundance  for  all  except  at  greatly  increased  cost. 
It  would  probably  be  impossible  for  every  family  to 
have  maple  syrup  for  breakfast  even  at  fifty  dollars 
a  gallon.  The  rubber  industry,  at  present,  is  one  of 
rapidly  increasing  costs;  hence,  if  every  family  de- 
manded a  touring-car,  the  tire  expense  would  be  very 
high.  The  law  of  diminishing  returns  is,  in  many 
lines,  an  inexorable  fact  of  nature. 

As  a  result,  we  must  conclude  that,  even  if  the  com- 
mon workingman  could  be  guaranteed  an  income  of 
five  to  ten  thousand  a  year,  he  would  still  have  to  earn 
this  income,  in  most  cases,  by  strenuous,  disagreeable, 
monotonous  and  often  dangerous  work  and  that,  in  the 
expenditure  of  this  income,  he  would  be  limited  in 
many  ways  by  new  customs,  ideals,  and  expenses  and 
would  be  confined  to  a  life  of  considerably  greater  sim- 
plicity and  less  luxury  than  that  enjoyed  by  the  man 
with  a  like  income  under  the  present  status  of  society. 

It  is  safe  to  say  that  any  estimates  which  can  be 
made  concerning  the  possibilities  of  saving  through 
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the  aid  of  socialist  organisation  must  be  crude,  but  it 
is  at  least  possible  to  attack  the  problem  from  a  logical 
standpoint.  Great  care  must  be  used  in  avoiding  du- 
plication. 

The  two  primary  factors  of  production  are  land  and 
labour.  Changes  in  the  amount  of  production  must 
then  be  due  primarily  to  changes  in  those  two  factors. 
Socialism  can  scarcely  hope  to  increase  greatly  the 
available  supply  of  land.  Some  areas  now  lying  idle 
would  doubtless  be  used,  but  a  probable  increase  in  the 
area  of  parks  and  other  public  grounds  would  largely 
offset  any  increase  in  the  supply  of  movable  commodi- 
ties produced  by  means  of  new  land  brought  into  use. 
The  reclamation  of  cut-over,  arid,  and  swamp  lands  is 
limited  by  the  capital  of  society  and  the  accumulation 
of  capital  might  be  either  accelerated  or  retarded  under 
socialism,  according  to  the  policy  of  the  party  in  power. 

For  advantages  to  be  gained,  then,  we  must  look 
primarily  to  economies  in  the  use  of  the  labour  power 
of  the  country.  Labour  power  may  be  economised  in 
two  ways:  first,  by  dispensing  entirely  with  certain 
needless  work  now  done;  second,  by  rendering  each 
workman  more  efficient.  Efficiency  is  largely  a  re- 
sultant of  human  character.  Socialism  could  not 
rapidly  change  this.  Education  might  be  extended, 
but  extensions  in  education  mean  reduction  in  pres- 
ent production  of  commodities  in  the  hope  of  a  greater 
increase  in  the  future.  This  surplus  increase  may  or 
may  not  materialise.  The  socialists  emphasise  the 
vastly  improved  machinery  with  which  the  labourer 
of  the  future  will  work.     But  improved  machinery 
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means  more  saving  and  saving  is  refraining  from  con- 
sumption, but  at  the  same  time  socialists  propose  to 
increase  consumption  vastly.  The  two  ideas  are  likely 
to  prove  incompatible. 

It  would  seem,  then,  that  for  real  gains  of  moment 
we  must  look  primarily  to  the  elimination  of  useless 
tasks,  the  demand  for  which  is  due  to  the  competitive 
system.  For  this  purpose,  an  analysis  of  the  Census 
of  Occupations  for  1900  may  prove  helpful.  From  this 
report,  we  find  that  of  the  29,073,233  persons  en- 
gaged in  gainful  occupations,  the  following  numbers 
were  unemployed  during  the  year  and  for  the  given 
periods. 

1  to  3  months 3,190,124 

4  to  6  months 2,562,399 

7  to  12  months 740,904 


Total  not  wholly  employed 6,493,427 

Of  this  total  number  of  unemployed,  1,752,187  were 
under  fifteen  years  of  age  and  it  may  be  presumed  that 
a  large  part  of  these  were  attending  school  during  part 
of  the  year.  If  we  omit  the  entire  group  unemployed 
from  7  to  12  months  as  representing  these  children, 
we  shall  still  have  over  5,700,000  unemployed,  for  an 
average  of  almost  3  months  each  or  perhaps  1,350,000 
for  the  entire  year  who  produce  little  or  nothing. 

Let  us  now  take  into  consideration  those  labourers 
now  employed  at  work  which  is  only  necessary  be- 
cause of  the  competitive  regime. 

In  the  class  of   agricultural   pursuits,   are  placed 
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farmers  and  farm  labourers,  dairymen,  gardeners, 
ranchmen,  lumbermen,  etc.  Under  a  socialistic  state, 
there  would,  even  in  this  line,  undoubtedly  be  some  sav- 
ing in  production  since  farms  would  be  arranged  of 
such  a  size  as  to  admit  of  the  use  of  modern  machinery, 
as  far  as  possible,  and  since  the  production  of  the  various 
crops  would  be  assigned  to  those  localities  best  fitted 
for  the  purpose.  It  would  probably  be  safe  to  estimate 
the  saving  in  agricultural  labour  at  fully  10  per  cent. 

The  next  class  enumerated  in  the  Census  of  1900 
consists  of  those  engaged  in  professional  services.  Of 
these,  probably  half  of  the  lawyers  and  physicians  and 
a  considerable  number  of  clergymen,  dentists  and  other 
professional  men  could  be  dispensed  with  and  still 
leave  an  ample  number  to  render  as  full  services  to 
society  as  they  do  to-day.  This  would  constitute  a 
saving  of  about  20  per  cent. 

Probably  a  greater  amount  of  duplication  and  un- 
productive labour  might  be  found  among  the  class 
rendering  domestic  and  personal  service.  Scarcely 
anyone  would  doubt  the  feasibility  of  dispensing  with  a 
large  percentage  of  the  hotel,  restaurant,  and  saloon 
keepers  without  causing  a  shortage  in  any  of  those 
lines.  With  a  more  equal  distribution  of  wealth,  do- 
mestic servants  would  likewise  be  considerably  less 
numerous.  Since  poverty  is  a  leading  cause  of  crime,  the 
police  forces  might  be  diminished  and  still  afford  ample 
protection  to  life  and  property.  A  large  percentage  of 
the  labourers  who  perform  odd  jobs  might  be  employed 
in  a  manner  to  secure  a  much  higher  product.  Con- 
sidering all  of  these  facts,  30  per  cent,  would  appear  to 
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be  a  moderate  estimate  of  the  possible  saving  in  this 
class. 

But  it  is  in  the  field  of  trade  and  transportation 
that  probably  the  greatest  waste  of  energy  is  caused  by 
competition.  Under  socialism,  the  callings  of  agents 
and  brokers  would  almost  disappear.  When  we  con- 
sider the  armies  of  half-employed  clerks  in  our  retail 
stores  and  offices,  we  feel  that  these  might  be  greatly 
reduced  in  number.  The  place  of  commercial  travellers 
would  be  taken  by  a  comparatively  small  number  of 
government  agents  in  no  case  duplicating  each  others' 
work.  The  fine  of  draymen  surrounding  our  squares 
and  the  horde  of  hackmen  besieging  the  passengers 
from  the  incoming  trains  in  the  hope  of  picking  up  an 
occasional  fare  could  certainly  be  greatly  diminished 
by  proper  organisation.  Hucksters  and  peddlers  would 
no  longer  need  to  seek  a  precarious  living  upon  our 
streets.  Half  the  livery-barns  could  easily  supply  the 
present  demand,  especially  if  the  "ubiquitous  drum- 
mer" were  no  longer  present.  The  petty  shopkeepers 
would  no  more  need  to  eke  out  an  existence  by  catering 
to  the  fleeting  fancies  of  the  passing  public.  Our  rail- 
ways might  reduce  their  forces,  by  at  least  a  limited 
extent,  if  relieved  from  the  necessity  of  competing 
with  parallel  lines  and  maintaining  separate  shops  and 
stations  in  the  same  city.  Likewise,  some  saving  in  the 
departments  of  telephones  and  telegraphs  might  be 
effected.  With  the  decrease  of  private  business,  stenog- 
raphers, bookkeepers,  etc.  would  also  be  a  less  numerous 
body  of  our  working  population.  It  would  seem  that, 
on  the  average,  a  saving  of  30  per  cent,  of  the  labour 
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in  the  field  of  trade  and  transportation  would  be  a  con- 
servative estimate. 

In  the  last  group,  that  of  manufacturing  and  mechan- 
ical pursuits,  the  first  thought  would  be  that,  with  our 
present  highly  developed  and  concentrated  industrial 
system,  socialism  could  promise  little  improvement  in 
production.  Reflection,  however,  will  convince  us 
that  a  large  part  of  the  important  group  engaged  in  the 
building  trades  are  kept  busy  replacing  the  cheaply  and 
hastily  constructed  structures  which  are  purely  a  prod- 
uct of  a  capitalistic  competitive  organisation  of  society. 
Many  small  factories  and  workshops  still  survive  whose 
product  might  be  duplicated  in  a  well  equipped  estab- 
lishment at  a  lesser  cost.  Since,  however,  these  are 
apparently  a  disappearing  factor  in  our  present  system, 
they  may  be  ignored.  Even  in  the  great  factories, 
there  are  still  many  minor  processes  and  uses  of  by- 
products which  could  be  more  cheaply  handled  if  united 
under  one  management.  Men  engaged  in  preparing 
advertising  matter  could  usually  be  better  employed. 

In  the  whole  group,  perhaps  a  saving  of  10  per  cent, 
might  be  accomplished. 

Summing  up  this  rough  estimate  of  the  saving  in 
labour  which  an  organised  socialistic  state  might  hope 
to  achieve  we  get  the  following  results. 
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Occupation  19 

No.  employed 

in  given 
occupation 

Per  cent,  of  > 
labour  wasted 
by  competition 

No.  of  persons 
uselessly 
employed 

Agriculture 

10,381,765 
1,258,538 

5,580,657 

4,766,964 

7,085,000 

10% 
20% 

30% 

30% 

10% 

1,038,000 
252,000 

1,674,000 

1,430,000 

708,000 

Personal    and    Dom. 
Service 

Trade   and  transpor- 
tation   

Mfg.  and  Mech.  Pur- 

Total 
Unemployed 

5,102,000 
1,351,000 

Total  saving 

6,453,000* 

*  Reeve,  Sidney  A.,  Cost  of  Competition,  p.  251,  by  a  different  esti- 
mate arrives  at  a  conclusion  of  11.8  per  cent,  or  about  3,420,000 
"devoted  to  competition  ". 

This,  then,  would  mean  that  something  over  one- 
fifth  of  the  labour  of  the  country  to-day  is  lost  through 
lack  of  proper  organisation  of  our  industry.  This  is 
by  no  means  equivalent  to  asserting  that  the  socialist 
state  would  make  this  entire  amount  available.  On 
the  contrary,  the  almost  universal  assumption  that 
common  school  education  would  be  a  fundamental  of 
socialism  would  mean  that  most  of  those  persons  under 
fifteen  years  of  age,  and  perhaps  under  a  much  higher 
age  limit,  would  be  placed  in  school  and  hence  removed 
from  the  productive  field  during  the  major  portion  of 
the  year. 

Out  of  the  1,752,187  20  persons  under  fifteen  now  em- 
ployed we  have  already  made  an  allowance  of  740,000 
in  the  ranks  of  those  unemployed  during  six  to  nine 
months  of  the  year.     There  would  still  be  approxi- 
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mately  1,000,000  more  to  be  subtracted  from  the  group 
of  6,453,000  productive  labourers  gained  under  social- 
ism.21 This  would  reduce  the  number  to  about 
5,453,000. 

The  question  of  women  in  the  industrial  field  would 
also  call  for  consideration.  We  find  that,  in  1900, 
5,329,292  women  were  engaged  in  gainful  occupa- 
tions.22 Of  this  number,  775,924  were  married  women  23 
most  of  whom  would  doubtless,  under  socialism,  be 
excluded  from  the  wage-earning  population.  On  the 
other  hand,  there  would  necessarily  be  an  accession  of 
workers  from  among  the  daughters  of  the  present  leisure 
classes.  As  to  whether  this  would  equal  the  number 
of  married  women  retired  is  a  question  which  could 
not  be  definitely  settled  except  by  experiment. 

We  find  again,  by  the  Census  of  1900, 24  that  approx- 
imately 2,000,000  of  the  productively  engaged  persons 
in  the  United  States  are  over  sixty  years  of  age.  Since 
one  of  the  fundamentals  of  socialism  is  that  the  older 
members  of  the  community  shall  be  allowed  to  enjoy 
the  fruits  of  their  labours  in  peace,  this  group  would 
naturally  have  to  be  deducted  from  the  5,453,000  pre- 
viously calculated,  leaving  to  socialism  a  net  gain  of 
only  3,453,000  or  something  less  than  12  per  cent,  of 
all  those  employed.25 

If,  then,  we  concede  that  efficiency  of  production 
would  be  as  great  under  socialism  as  under  competition, 
we  still  must  reach  the  conclusion  that,  as  far  as  labour 
is  concerned,  we  might  only  hope  to  reduce  the  hours  of 
labour  by  ten  or  fifteen  per  cent,  and  still  be  able  to 
receive  as  great  a  product  as  at  present. 
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We  have  discussed  the  possible  saving  which  might 
be  attained  by  better  organisation  of  the  productive 
mechanism  of  the  nation,  but  all  questions  as  to  rapidity 
of  improvement  in  this  mechanism  are  necessarily  hy- 
pothetical. Any  social  gains  by  improvements  in  pro- 
duction are  too  often  offset  by  opposing  forces.  In- 
vention and  education  may  quadruple  the  productive 
ability  of  man,  but  at  the  same  time  immigration  may 
have  placed  such  a  strain  upon  the  natural  resources 
and  have  so  crowded  down  the  margin  of  production 
that  the  per  capita  output  of  satisfactions  for  the  con- 
sumer is  even  less  than  under  the  former  crude  system 
of  industry. 

It  is,  then,  perhaps  of  more  practical  moment  to 
study  the  present  trend  of  real  income  in  order  to  dis- 
cern the  probable  economic  conditions  of  a  generation 
hence.  The  following  table  illustrates  the  trend  of  real 
wages  from  1890  to  1907  as  computed  from  the  figures 
compiled  by  the  United  States  Bureau  of  Labor  for 
index  prices  of  labour  and  commodities. 
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Weighted  Average  Indices  op  Wages  and  Prices  of  Commodities 
in  the  Budget  of  the  Working  Family  of  the  United  States 


Year 

Indices  of  Prices  " 

Indices  of  Annual 
Earnings  t 

Indices  of  Real 
Wages 

1890 

105.7 

101.5 

96.0 

1892 

103.7 

102.2 

98.5 

1894 

98.4 

96.2 

97.7 

1896 

95.4 

98.5 

103.3 

1898 

96.6 

101.0 

104.6 

1902 

111.6 

111.2 

99.7 

1904 

112.4 

118.2 

105.2 

1906 

117.7 

126.3 

107.3 

1907 

123.0 

129.0 

104.9 

1909 

126.9 

128.5 

101.3 

1910 

131.2 

131.0 

99.9 

*  Weighted  index  using  retail  indices  of  food  and  indices  of  whole- 
sale prices  for  clothing,  fuel  and  light  and  furniture. 

t  Estimated  from  weekly  earnings  of  employees  in  manufacturing 
industry,  monthly  wages  of  farm  labourers,  and  annual  earnings  of  rail- 
way employees. 

The  figures  in  the  preceding  table  indicate  that  real 
wages  reached  a  maximum  in  1906  and  have  since  that 
date  been  steadily  diminishing,  owing  doubtless  to  the 
great  flow  of  immigration  from  Europe  and  the  con- 
stantly increasing  pressure  of  population  upon  our 
limited  supply  of  natural  resources.  The  practical 
exhaustion  of  the  supply  of  fertile  free  lands  seems  to 
be  having  its  natural  effect  in  forcing  down  the  inten- 
sive margin  and  diminishing  the  return  to  labour. 

The  table  below  is  compiled  from  the  figures  given 
in  the  United  States  Statistical  Abstract  for  1911  and 
is  based  mostly  upon  census  figures.  It  shows  that, 
despite  more  intensive  methods  in  farming,  the  re- 
search work  of  our  agricultural  colleges  and  depart- 
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ments,  and  the  training  of  farmers  in  agricultural 
schools,  the  yield  per  acre  has  increased  but  slightly 
since  1870.  This  is  partially  due  to  the  exhaustion  of 
the  fertility  of  the  soil  but  more  so  to  the  bringing  into 
cultivation  of  poorer  and  poorer  lands  along  the  margin. 

Yield  Per  Acre  op  Principal  Crops  in  the  United  States 


Year 

Corn 

Wheat 

Oats 

Rye 

Barky 

1870 

26.1 

11.9 

28.1 

13.6 

22.9 

1880 

25.5 

12.3 

27.6 

13.3 

22.4 

1890 

20.7 

11.1 

19.8 

12.0 

21.4 

1900 

25.3 

12.3 

29.6 

15.1 

20.4 

1910 

27.7 

13.9 

31.6 

16.0 

22.5 

Year 

Cotton 

Tobacco 

Hay 

Potatoes 

1879 

.398 

795 

1.29 

98.9 

1888 

.364 

757 

1.21 

80.1 

1899 

.392 

788 

1.35 

88.6 

1908 

85.7 

1909 

.336 

804 

1.42 

106.8* 

*  Abnormally  large. 


The  succeeding  table,  compiled  principally  from  fig- 
ures in  the  reports  of  the  United  States  Census,  shows 
that  improvements,  while  failing  to  increase  materi- 
ally the  yield  per  acre,  have  nevertheless  enabled  the 
individual  farmer  to  obtain  a  far  greater  return  for  his 
efforts.  We  find  that  the  value  of  the  product  per 
farmer  has  far  more  than  doubled  since  1880  while 
general  prices  of  manufactured  commodities  have  in- 
creased not  more  than  20  per  cent.  Therefore,  the 
farmer,  or  rather  the  farm  owner,  has  gained  decidedly 
at  the  expense  of  the  rest  of  the  community.   The  fig- 
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ures  in  the  last  column  show  that  the  amount  of  the 
product  per  farmer  has  practically  doubled  since  1870 
making  clear  that  the  decided  increase  in  the  efficiency 
per  man  is  due  to  new  machinery  and  methods  of 
farming.  This  explains  the  increasing  prosperity  of 
the  farm  owner. 


Value  and  Amount  op  Product  op  Farmer  and  Family  in  the 
United  States 


Date 


1870 
1880 
1890 
1900 
1910 


Number  of 
Farmers 


2,659,985 
4,008,907 
4,564,641 
5,737,372 
6,361,502 


Total  Value  of 
Farm  Produce 


Value  Pro- 
duced by  Each 
Farmer 


1,958,031,000 
2,212,541,000 
2,460,107,000 
4,717,070,000 
8,694,000,000 


$    737 

552 

539 

824 

1,364 


Index  of 
Prices  of 
Farm 
Produce  * 


161.6' 

109.6 

110.0 

109.5 

164.6 


Index  of 
Amount 
Produced 
by  Each 
Farmer 


456 
504 
489 
752 
830 


1  Base  1890-1899. 


The  following  table,  compiled  from  United  States 
Census  Reports,  shows  that  improved  methods  have 
enabled  the  farmer,  by  cultivating  the  older  lands  more 
intensively  and  spreading  out  over  the  less  fertile  acres, 
to  increase  the  cotton  and  grain  supply  almost  as  rap- 
idly as  the  growth  of  population,  but  this  increase  has 
sacrificed  the  grazing  lands  and,  as  a  result,  we  find 
a  marked  diminution  in  the  per  capita  production  of 
wool  and  animals  for  meat.  This  has  resulted  in  greatly 
increased  prices  for  the  latter  article  and  has  largely 
caused  the  hue  and  cry  concerning  the  cost  of  living. 
The  present  trend  would  indicate  that  meat  prices 
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would  soar  higher  until  meat  was  gradually  forced 
from  the  workingman's  bill  of  fare. 

Progress  of  United  States  in  Recent  Years 

A.  Production  Per  Capita. 
1.  Farm  Crops. 


Bate 

Wool  in  lbs. 

Wheat  in  bu. 
6.118 

Corn  in  bu. 

Cotton  in  bales 

1870 

4.201 

28.37 

.1044 

1880 

4.635 

9.940 

34.24 

.1267 

1890 

4.385 

6.343 

23.67 

.1361 

1900 

3.798 

6.872 

27.70 

.1351 

1910 

3.486 

6.890 

31.31 

.1302 

2.  Number  of  Livestock  on  Farms  per  Capita. 


Date 

Cattle 

Hogs 

Sheep 

1870 

.6177 

.6518 

.7385 

1880 

.7910 

.9924 

.8412 

1890 

.9158 

.9123 

.6493 

1900 

.6896 

.8272 

.5244 

1910 

.5757 

.6203 

.4226 

The  next  table  shows  that,  in  producing  our  meat  by 
present  methods,  the  lack  of  pasture  necessitates  a 
great  consumption  of  grain.  As  a  result,  while  our 
grain  supply  per  capita  has  remained  nearly  constant 
and  our  meat  supply  per  capita  has  greatly  decreased, 
nevertheless  our  exports  of  grain  have  diminished 
rapidly  in  the  last  decade.  The  increasing  population, 
and  therefore  enlarged  demand,  has  all  but  annihilated 
our  export  trade  in  meat,  butter,  and  cheese. 


Exports — 

Agricultural  Pboducts 

Corn,  bu. 

Wheat,  bu. 

Cotton,  bales 

1867-70 

9,736,905 

30,646,984 

2,000,000 

1871-80 

55,078,160 

86,275,673 

2,900,000 

1881-90 

58,459,900 

126,615,708 

4,300,000 

1900 

213,123,412 

186,096,762 

6,860,917 

1910 

38,128,498 

46,679,876 

6,263,293 
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Exports — Agricultural  Products 


Canned 
Beef,  lbs. 

Fresh 
Beef,  lbs. 

Bacon, 
lbs. 

1900 
1910 

55,553,745 
14,804,596 

329,078,609 
75,729,666 

512,153,729 
152,163,107 

Hams,  lbs. 

Butter,  lbs. 

Cheese,  lbs. 

1900 
1910 

196,414,412 
146,885,385 

18,266,371 
3,140,545 

48,419,353 
2,846,709 

The  agricultural  lands  form  but  one  of  the  varied 
natural  resources  upon  which  our  prosperity  depends. 
Minerals  are  also  of  great  importance.  Our  phosphate 
beds  are  being  rapidly  depleted  and  are  of  limited  ex- 
tent, yet  these  are  essential  if  we  keep  our  wheat  pro- 
duction proportional  to  population. 

The  following  figures,  taken  from  the  United  States 
Statistical  Abstract  for  1911,  show  a  tremendous  in- 
crease in  the  rate  of  coal  mining.  Fortunately,  the  in- 
creased cost  of  mining  may  limit  the  production,  else  a 
few  generations  would  see  this  priceless  heritage  de- 
stroyed. 

Our  best  iron  ore  is  Likewise  rapidly  nearing  exhaus- 
tion, but  the  poorer  ores  will  probably  act  as  substitutes 
for  centuries  after  the  good  ores  are  gone. 

Natural  gas  seems  to  be  already  on  the  verge  of  ex- 
haustion and  we  may  look  for  a  rapid  decline  in  the 
petroleum  production  in  the  next  few  years.  This  will 
tend  to  play  havoc  with  many  of  the  marginal  uses  of 
the  oil  and  will  greatly  increase  the  cost  of  running 
gasoline  engines. 

The  rapid  deforestation  of  the  United  States  and  the 
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consequent  destruction  of  game  are  too  well  known  to 
require  much  comment. 

Mineral  Resoubces  of  United  States 
COAL." 

Supply  in  Ground. 

3,135,708,000,000  short  tons. 
Rate  of  Mining. 

1870  29,496,000  long  tons. 

1880  63,822,000     "      " 

1890  140,867,000     "      " 

1900  240,789,000     "      " 

1910  447,854,000     "      " 

The  supply  at  the  present  rate  of  increase  of  mining  would  last 
probably  150  years.     It  is  impossible,  however,  to  continue  the 
present  rate  of  increase;  therefore  the  supply  may  actually  last  2000 
years  longer. 
IRON  ORE> 

Supply  in  Ground. 

Good  ore        4,788,150,000  long  tons. 
Low-grade  ore       75,116,000,000    "      " 
Rate  of  Mining. 
Year. 

1870  3,032,000  long  tons. 

1880  7,120,000    "       " 

1890  16,036,000    "      " 

1900  27,553,000    "       " 

1910  56,890,000    "       " 

Good  ore  will  probably  be  exhausted  in  the  next  half  century. 
Poor  ore  will  probably  last  for  a  thousand  years. 
PETROLEUM.  *> 

Supply  in  Ground. 

Estimated  at  3,000,000,000,000  gals. 
Rate  of  Pumping.  * 

1870  220,951,000  gals. 

1880  1,104,017,000     " 

1890  1,924,590,000     " 

1900  2,672,062,000     " 

1910  8,801,354,000     " 
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At  the  present  rate  of  increase  the  supply  would  be  exhausted  in 
115  years.  The  rate  will  necessarily  slow  down  so  that  oil  may 
last  for  200  years.    The  price  will  soon  rise  greatly. 

Wells  in  Pennsylvania  in  1861  averaged  207  bbls.  per  day  each — 
in  1907  they  produced  only  2  bbls.  per  day. 
NATURAL  GAS.30 

Likely  to  be  practically  exhausted  in  the  next  quarter  century. 

All  of  the  preceding  figures  indicate  the  limited  char- 
acter of  the  national  income  and  the  marked  danger  of 
decreasing  the  per  capita  income  in  the  future  through 
an  increase  in  the  population  and  the  forcing  down  of 
the  margins  of  production.  Unless  the  rapid  increase 
of  population  can  be  checked,  a  decided  fall  in  our 
prosperity  and  a  drop  in  our  standards  of  living  seem 
imminent.  The  comparatively  low  incomes  of  popu- 
lous Prussia  and  Great  Britain  should  serve  as  a  warn- 
ing. All  plans  for  ideal  distribution  must  take  this 
fact  into  consideration  or  they  are  doomed  in  advance 
to  ignominious  failure  in  so  far  as  they  hope  to  improve 
the  well-being  of  the  average  citizen. 
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Income  op  United  States 

Chas.  B.  Spahr  in  The  Present  Distribution  of  Wealth  in  the  V.  S., 
pages  104-5,  estimated  the  total  national  income  of  the  United  States 
in  1890  as  follows: 

Total  money  income  for  1890 $10,800,000,000 

Population  in  1890  (Continental  U.  S.) 62,620,000 

Average  per  capita  income $172.45 

Income  for  family  of  4.6 793 

Sir  Robt.  Giff  en  in  the  Journal  of  the  Royal  Statis- 
tical Society,  Vol.   LXVI,  page  585,  estimated 

the  income  of  the  U.  S.  in  1900  at 14,600,000,000 

Population  in  1900  (Continental  U.  S.) 76,303,387 

Per  capita  income $191 .  33 

Income  for  a  family  of  4.6  = 880.05 

W.  I.  King  estimates  the  total  real  income  of  the 

U.  S.  in  1910  at $31,300,000,000 

Population  in  1910  (Continental) 92,174,515 

Average  per  capita  income $339.31 

Income  per  family  of  4.6 1,560.90 
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APPENDIX  IV 

NOTES  AND  TABLES  OF  CASES 

This  list  is  not  intended  as  a  list  of  leading  cases,  or 
ruling  cases  on  the  subjects  named,  but  is  intended  to 
illustrate  the  attitude  of  our  courts  toward  those  sub- 
jects that  are  discussed  in  this  volume.  While  many 
ruling  and  leading  cases  are  to  be  found  in  the  list,  there 
are  also  many  other  cases  of  minor  importance,  but 
which  are  illustrative  of  the  principles  involved. 

It  is  hoped  that  the  list  may  be  helpful  to  those  read- 
ers who  desire  to  familiarise  themselves  with  the  legal 
aspects  and  difficulties  involved  in  the  problems  set 
forth  in  this  volume. 

The  cases  are  classified  and  sub-heads  added  for  the 
convenience  of  the  reader.  Dates  of  decisions  are 
given  in  parentheses,  so  that  their  evolutionary  trend 
may  be  apparent. 

I.  Cases  Illustrating  the  All-inclusiveness  of  the  Term 
Property.     What  is  Property? 

The  right  of  control  or  dominion  over  things.  It  in- 
cludes the  right  to  improve,  use,  hold,  enjoy,  and  dis- 
pose of  a  thing. 

Morrison  v.  Semple,  6  Binn.  (Pa.)  94  (1813);  Jackson  v. 
Housel,  17  Johns  (N.  Y.)  281  (1820);  Smith  v.  U.  S.,  1  Peters 
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326  (1828);  Soulard  v.  U.  S.,  4  Peters  511  (1830);  McCarthy 
v.  Guild,  53  Mass.  291  (1847) ;  Jones  v.  Van  Zandt,  4  McLean 
(U.  S.)  603  (1849);  Wyneheimer  v.  People,  13  N.  Y.  378 
(1856);  Ex  parte  Law,  15  Fed.  Cases,  No.  8,126  (1866); 
Bruch  v.  Carter,  32  N.  J.  L.  561  (1867);  Dow  v.  Gould,  etc. 
Mining  Co.,  31  Cal.  637  (1867);  Slaughter  House  Cases, 
16  Wall.  36  (1872);  Ayers  v.  Lawrence,  59  N.  Y.  192  (1874); 
Thompson  v.  Androscoggin  R.  I.  Co.,  54  N.  H.  545  (1874)  ; 
Metropolitan  C.  Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  87  111.  317 
(1877);  Watkins  v.  Wyatt,  9  Baxter  (Tenn.)  250,  40  Am. 
Rep.  90  (1877) ;  The  Sinking  Fund  Cases,  99  U.  S.  700  (1878)  ; 
State  v.  New  Orleans,  32  La.  An.  709  (1880);  Rigney  v. 
Chicago,  102  111.  64  (1881) ;  Jenkins  v.  International  Bank, 
106  U.  S.  571  (1882);  Griffith  v.  Charlotte  etc.  R.  Co.,  23 
S.  C.  38  (1884);  Ft.  Worth  Ry.  v.  Jennings,  76  Texas  373 
(1890);  Estes  Park  Toll  Road  v.  Edwards,  3  Colo.  App.  74, 
32  Pac.  549  (1893);  McClure  v.  Cook,  39  W.  Va.  579,  20  S. 
E.  612  (1894);  Smith  v.  Furbish,  68  N.  H.  123,  44  At.  398 
(1894);  Chicago  etc.  Ry.  Co.  v.  Cicero,  154  111.  656,  39  N.  E. 
574  (1895);  111.  Cent.  R.  Co.  v.  Mattoon,  161  111.  247  (1896); 
Fears  v.  State,  102  Ga.  274,  29  S.  E.  463  (1897),  Hamilton 
v.  Rathbone,  175  U.  S.  421  (1899);  Arapahoe  Co.  v.  Rocky 
M.  N.  Ptg.  Co.,  15  Colo.  App.  189  (1900);  Scranton  v. 
Wheeler,  179  U.  S.  141  (1900);  State  v.  Associated  Press, 
159  Mo.  410  (1901);  Peabody  v.  U.  S.,  43  Ct.  C.  5  (1907); 
Spring  Valley  W.  Co.  v.  City  and  County  of  San  Francisco, 
165  Fed.  667  (1908);  Allerton  v.  N.  Y.  L.  &  W.  Ry.  Co., 
199  N.  Y.  489,  93  N.  E.  270  (1910);  Fulton  L.  H.  &  P.  Co.  v. 
State,  123  N.  Y.  S.  1117,  (1910);  Bates  v.  Robinson,  8 
la.  318  (1859);  Russell  v.  Ralph,  53  Wis.  328,  10  N.  W.  518 
(1881);  Waters  v.  Wolf,  162  Pa.  St.  153,  29  Atl.  646  (1894). 

Property  does  not  include  the  right  to  use  one's 
property  for  maliciously  injuring  another's  property. 

Barger  v.  Barringer,  151  N.  C.  433;  66  S.  E.  439  (1909). 
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But  it  includes  the  right  to  protect  one's  property  by 
all  lawful  means. 

People  v.  Jones,  241  111.  482;  89  N.  E.  752  (1909). 

And  where  private  property,  by  consent  of  owner,  is 
invested  with  a  public  interest  or  privilege,  the  owners 
cannot  any  longer  deal  with  it  as  merely  private  prop- 
erty, but  must  have  regard  for  the  rights  of  the  public. 

State  v.  Cadwallader,  87  N.  E.  (Ind.)  644  (1909). 

The  "rights"  of  property,  methods  of  acquisition, 
etc.,  are  regulated  by,  and  are  always  subject  to,  laws. 

Calder  v.  Bull,  3  Dall.  386  (1798). 

The  limits  of  a  man's  right  over  his  property  are  the 
rights  of  others. 

Sexton  v.  Wheaton,  8  Wheat.  229  (1823);  McCutcheon  v. 
Marshall,  8  Peters  220  (1834). 

The  term  Property  includes  every  valuable  right  or 
interest. 

Boston  etc.  Ry.  Co.  v.  Salem  By.  Co.,  2  Gray  (Mass.)  1 
(1854);  Stanton  v.  Lewis,  26  Conn.  444  (1857);  Smith  v. 
McCullough,  104  U.  S.  27  (1881);  Williston  Seminary  v. 
Hampshire  Co.,  147  Mass.  427  (1888);  Wilson  v.  Beckwith, 
140  Mo.  359,  41  S.  W.  985  (1897);  Scranton  v.  Wheeler,  179 
U.  S.  141  (1900);  St.  Louis  v.  Hill,  116  Mo.  527,  22  S.  W.  861 
(1893) ;  Low  v.  Rees  P.  Co.,  41  Neb.  127,  59  N.  W.  362  (1894) ; 
Smith  v.  Furbish,  68  N.  H.  123,  44  Atl.  398  (1894). 

It  includes  easements  and  franchises. 

West  River  Bridge  Co.  v.  Dix,  6  Howard,  507  (1848); 
Wilmington  Railroad  v.  Reid,  13  Wall.  264  (1871);  Metro. 
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City  Ry.  Co.  v.  Chicago  W.  D.  R.  Co.,  87  111.  317  (1877); 
Long  Island  Water  S.  Co.  v.  Brooklyn,  166  U.  S.  685  (1897); 
Adams  v.  Bullock  &Co.,  47  So.  (Miss.)  527  (1908);  Con- 
solidated Gas  Co.  v.  N.  Y.,  157  Fed.  Rep.  849  (1907);  City 
of  N.  Y.  v.  Cons.  Gas  Co.,  212  U.  S.  19  (1909). 

It  embraces  everything  to  which  right  of  ownership 
can  be  attached. 

Stanton  v.  Lewis,  26  Conn.  444  (1857);  Barker  v.  State, 
109  Ind.  58  (1886);  Carlton  v.  Carlton,  72  Me.  116,  39  Am. 
Rep.  307  (1881);  Wilson  v.  Ward  Lumber  Co.,  67  Fed.  674. 
(1895);  Fears  v.  State,  102  Ga.  274,  29  S.  E.  463  (1897); 
N,  W.  Mut.  Life  I.  Co.  v.  Lewis  etc.,  28  Mont.  484,  72  Pae. 
982  (1903). 

No  matter  how  insignificant. 

Conn.  Mut.  Life  I.  Co.  v.  Stimson,  62  111.  App.  319  (1896). 

In  this  case  court  held  one-vigintillionth  part  of  the  front 
end  of  a  lot  in  Chicago  as  property,  even  though  it  is  so  minute 
as  to  be  unappreciable  by  the  physical  senses. 

Corporeal  or  incorporeal. 

King  v.  Gotz,  70  Cal.  236;  11  Pac.  656  (1886). 

Tangible  or  intangible. 

Stahl  v.  Webster,  11  111.  511  (1850);  National  Tel.  U.  Co. 
v.  Western  U.  Tel.  Co.,  119  Fed.  294  (1903). 

Visible  or  invisible. 

N.  W.  Mut.  Life  Ins.  Co.  v.  Lewis  et  al,  28  Mont.  484;  72 
Pac.  982  (1903). 

Real  or  personal. 

White  v.  Keller,  68  Fed.  796  (1895). 
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Property  includes  everything  that  'has  exchange 
value. 

Slaughter  House  Cases,  16  Wall.  36  (1872);  Dixon  v. 
People,  63  111.  App.  590  (1895);  Harbison  v.  Knoxville  Iron 
Co.,  103  Tenn.  421;  53  S.  W.  955  (1899). 

Including  labour  and  the  right  to  labour. 

In  re  Parrott,  1  Fed.  481  (1880) ;  In  re  Marshall,  102  Fed. 
323  (1900);  Jones  v.  Leslie,  61  Wash.  107;  112  Pac.  81  (1910). 
But  see  Gleason  v.  Thaw,  185  Fed.  345  (1911). 

It  includes  every  right  or  title  to  realty. 

Soulard  v.  U.  S.,  4  Peters  511  (1830);  Delassus  v.  U.  S., 
9  Peters  117  (1835);  Knight  v.  U.  S.  Land  A.,  142  U.  S.  161 
(1891). 

Mortgages. 

Stebbins  v.  Stebbins,  86  Mich.  481  (1891);  Wilson  v.  Ward 
Lumber  Co.,  67  Fed.  674  (1895). 

Perfect  or  imperfect  titles. 

Thompson  v.  Doaksum,  68  Cal.  597  (1886). 

Mining  claims. 

Forbes  v.  Garcey,  94  U.  S.  762  (1876);  Black  v.  Elkhorn 
Min.  Co.,  163  U.  S.  445  (1896). 

Liens  and  options  on  real  property. 

Old  Colony  By.  Co.  v.  Plymouth  Co.,  14  Gray  (Mass.) 
161  (1859);  Haskins  v.  Ryan,  75  N.  J.  Eq.  330  (1908). 

It  includes  money,  goods,  chattels. 

Brown  v.  Brown,  41  N.  Y.  513  (1869);  James  v.  Barray, 
128  S.  W.  (Kent.)  1070  (1910);  Bromberg  v.  McArdle,  55 
So.  805  (1911). 
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Fire  insurance  application. 

Mutual  Fire  Ins.  Co.  v.  Deale,  18  Md.  26;  79  Am.  Dec. 
674  (1861). 

Choses  in  action. 

Jenkins  v.  International  Bank,  106  U.  S.  571  (1882); 
State  v.  Black,  75  Wis.  493  (1890);  Cincinnati  v.  Hafer,  49 
Ohio  St.  60  (1892). 

Solvent  credits. 

Doty  v.  Johnson,  6  Fed.  481  (1881);  Bragg  v.  Gaynor, 
85  Wis.  463  (1893);  Krebelkamp  v.  Fogg,  52  111.  App.  563 
(1894). 

Insurance  policy. 

Bassett  v.  Parsons,  140  Mass.  169  (1885) ;  Ionia  Co.  Sav. 
Bank  v.  McLean,  84  Mich.  629  (1891). 

Seat  in  stock  exchange. 

Sparhawk  v.  Yerkes,  142  U.  S.  1  (1891);  Page  v.  Edmund, 
187  U.  S.  596  (1902). 

Shares  of  stock. 

Richmond  v.  Daniel,  55  Va.  393  (1858) ;  Puget  Sd.  Nat. 
Bank  v.  Mather,  60  Minn.  362  (1895). 

It  includes  products  of  the  mind. 

Henry  v.  Cherry  &  Webb,  30  R.  I.  13;  73  Atl.  97  (1909). 

Patents. 

Commeyer  v.  Newton,  94  U.  S.  225  (1876) ;  U.  S.  v.  Palmer, 
128  U.  S.  262  (1888). 

But  a  mere  idea  unprotected  by  contract  or  law,  is  not 
property.    Hawkins  v.  Ryan,  73  Atl.  1118  (1909). 
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Property  also  includes  a  man's  business,  calling  or  pro- 
fession.   Slaughter  House  Cases,  16  Wall.  36  (1872). 

There  axe  some  things  in  which  no  right  to  property 
is  recognised  by  the  law,  such  as: 

Dead  bodies. 

Guthrie  v.  Weaver,  1  Mo.  App.  136  (1876). 

And  "free  goods." 

As  light,  air,  water.  Mitchell  v.  Warner,  5  Conn.  497 
(1825)  j  Syracuse  v.  Stacey,  169  N.  Y.  231  (1901). 

The  State  has  the  power  to  determine  what  shall  be 
property.  Even  property  in  human  beings  was  re- 
cognised, during  slavery  times. 

McCullom  v.  Smith,  19  Tenn.  342  (1838);  Harper  v.  Stan- 
brough,  2  La.  An.  377  (1847). 

II.  Cases  Illustrating  the  Interpretation  of  the  Clause 
of  the,  Constitution,  "No  State  shall  pass  any  Law  im- 
pairing the  Obligation  of  Contract." 

Congress  has  general  power  over  conditions  of  con- 
tract and  existing  laws  and  constitutions  are  a  part  of 
contracts. 

Ogden  v.  Saunders,  12  Wheat.  213  (1827);  Dodge  v.  Wool- 
sey,  18  How.  331  (1855);  0.  &  M.  Ry.  Co.  v.  McClure,  10 
Wall.  511  (1870);  Parker  v.  Davis,  12  Wall.  461  (1870); 
Nat.  Bank  W.  Ark.  v.  Sebastian  Co.,  Fed.  Cases  No.  10,040 
(1879);  Johnson  v.  U.  S.,  17  Ct.  Claims,  157  (1881);  Wes- 
terly Waterworks  v.  Town  of  Westerly,  75  Fed.  181  (1896); 
Western  Nat.  Bank  v.  Reckless,  96  Fed.  70  (1899);  Loa 
Angeles  v.  L.  A.  Water  Co.,  177  U.  S.  558  (1900). 

This  general  rule  is  modified  by  "police  power  ", 


862    PROPERTY  AND  THE  DISTRIBUTION  OF  WEALTH 

Blake  v.  Winona  &  St.  P.  Ry.,  19  Minn.  418  (1872) ;  Boston 
Beer  Co.  v.  Mass.,  97  U.  S.  25  (1877);  N.  W.  Fertilizing  Co. 
v.  Hyde  Park,  97  U.  S.  659  (1877);  C.  B.  &  I.  R.  R.  v.  Neb., 
170  U.  S.  57  (1898);  Manigault  v.  Springs,  199  U.  S.  473 
(1905). 

And  by  the  power  of  eminent  domain. 

West  River  Bridge  Co.  v.  Dix.,  6  How.  507  (1848);  Eld- 
ridge  v.  Trezevant,  160  U.  S.  452  (1896);  C.  B.  &  Q.  R.  R.  v. 
Chicago,  166  U.  S.  226  (1898);  Long  Island  Water  S.  Co.  v. 
Brooklyn,  166  U.  S.  685  (1897). 

And  by  the  power  of  taxation. 

Murray  v.  Charleston,  96  U.  S.  432  (1877);  Hartman  v. 
Greenhow,  102  U.  S.  672  (1884);  Henderson  Bridge  Co.  v. 
City  of  H.,  173  U.  S.  592  (1899);  Rochester  R.  Co.  v.  City 
of  R.,  205  U.S.  236  (1906). 

These  limitations  embrace  contracts  of  States  and  mu- 
nicipalities. 

Fletcher  v.  Peck,  6  Cranch  87  (1810);  Town  of  East  Hart- 
ford v.  Hartford  Bridge  Co.,  10  Howard  511  (1850);  McGee 
v.  Mathis,  4  Wall.  143  (1866);  Hall  v.  Wisconsin,  103  U.  S. 
5  (1880);  Hagar  v.  Reclamation  Dist.,  Ill  U.  S.  701  (1884); 
Sioux  City  St.  Ry.  Co.  v.  Sioux  City,  138  U.  S.  98  (1891). 
Citizens'  St.  R.  Co.  v.  City  Ry.  Co.,  56  Fed.  746  (1893). 
Dobbins  v.  City  of  Los  Angeles,  195  U.  S.  223  (1904). 

Public  franchises  and  charters. 

Fletcher  v.  Peck,  6  Cranch  87  (1810);  Dartmouth  College 
v .  Woodward,  4  Wheat.  518  (1819) ;  In  re  Binghamton  Bridge, 
3  Wall.  51  (1865) ;  N.  O.  Gas  Light  Co.  v.  La.  Light  &  H.  Co., 
115  U.  S.  650  (1885);  Pearsall  v.  Gt.  No.  Ry.,  161  U.  S.  646 
(1895);  Cincinnati  H.  &  D.  R.  R.  Co.  v.  McKeen,  64  Fed.  36 
(1894). 

The  general  rule  is  that  the  State  reserves  power  to 
amend  the  charter. 
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Pennsylvania  College  Cases,  13  Wall.  190  (1871) ;  Lothrop 
v.  Stedman,  Fed.  Cases  No.  8519  (1875) ;  City  of  Covington 
v.  Kent,  173  U.  S.  231  (1899). 

And  to  grant  other  charters,  unless  an  "exclusive" 
franchise  is  granted. 

Charles  River  Bridge  v.  Warren  Bridge,  11  Peters  420 
(1837).  (See  dissenting  opinion  of  Mr.  Justice  Story.)  Rich- 
mond F.  &  P.  R.  R.  Co.  v.  Louisiana  R.  R.  Co.,  13  Howard  71 
(1851);  Bridge  Proprietors  v.  Hoboken,  1  Wall.  116  (1863); 
Turnpike  Co.  v.  State,  3  Wall.  210  (1865);  City  Ry.  Co.  v. 
Citizens'  W.  Ry.  Co.,  166  U.  S.  557  (1897);  Capital  C.  L.  & 
F.  Co.  v.  Tallahassee,  186  U.  S.  401  (1902). 

Power  is  reserved  to  the  state  to  regulate  the  corpora- 
tions operating  under  a  public  charter,  but  not  to  re- 
peal or  annul  the  charter. 

Camden  &  A.  R.  R.  Co.  v.  Briggs,  22  N.  J.  L.  623  (1850) ; 
Blake  v.  Winona  &  St.  P.  R.  R.,  19  Minn.,  418  (1872);  Atty. 
Gen.  v.  C.  &  N.  W.  R.  R,  35  Wis.  425  (1874);  C.  B.  &  Q.  R. 
R.  v.  la.,  94  U.  S.  155  (1876);  Ruggles  v.  People,  91  111.  256 
(1878) ;  Canada  So.  Ry.  v.  Int.  Bridge  Co.,  8  Fed.  190  (1881) ; 
Georgia  Ry.  &  B.  Co.  v.  Smith,  70  Ga.  694  (1883) ;  Ex  -parte 
Koehler,  23  Fed.  529  (1885);  State  v.  Farmer's  L.  &.  T.  Co., 
116  U.  S.  307  (1886) ;  Tampa  Water  Works  v.  City  of  Tampa, 
199  U.  S.  241  (1905). 

This  regulation  may  be  by  legislation,  but  it  must 
not  destroy  any  of  the  property  rights  of  the  chartered 
corporation. 

Terrett  v.  Taylor,  9  Cranch  43  (1815);  Green  v.  Biddle, 
8  Wheat.  1  (1823);  Susquehanna  R.  R.  Co.  v.  Nesbit,  10 
Howard  395  (1850);  State  v.  So.  Pac.  R.  R.,  24  Texas,  80 
(1859);  People  v.  Jackson  &  M.  P.  R.  R,  9  Mich.  285  (1861); 
"Granger  Cases,"  94  U.  S.  113  (1876).    (See  dissenting  opin- 
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ion  of  Mr  Justice  Field.)  New  Jersey  v.  Yard,  95  U.  S.  104 
(1877);  Rugglesv.  111.,  108  U.  S.  526  (1883);  R.  R.  Commission 
Cases,  116  U.  S.  307  (1886);  Cleveland  Gas  L.  &  C.  Co.  v. 
City  of  Cleveland,  71  Fed.  610  (1896). 

Nor  in  case  of  regulation  by  "police  power"  can  the 
state  take  away  any  property  rights. 

Zabriskie  v.  Hackensack  &  N.  Y.  R,  R,  18  N.  J.  Eq.  178 
(1867);  People  v.  Ketchum,  72  111.  212  (1874);  Pearsall  v. 
Gt.  No.  R.  R.,  73  Fed.  933  (1895). 

It  must  not  restrict  the  corporate  purposes. 

Nor  add  new  substantial  burdens  to  the  corporation. 

Washington  Bridge  Co.  v.  State,  16  Conn.  53  (1846);  Com- 
monwealth v .  New  Bedford  Bridge,  68  Mass.  339  (1854) ;  Hol- 
yoke  Water  Power  Co.  v.  Lyman,  15  Wall.  500  (1872). 

This  inviolability  of  public  charters  extends  even  to 
exemption  from  taxation,  where  that  is  reserved  in  the 
charter. 

New  Jersey  v.  Wilson,  7  Cranch,  164  (1812);  Home  of  the 
Friendless  v.  Rouse,  8  Wall.  430  (1869);  Wilmington  Ry.  v. 
Reid,  13  Wall.  264  (1871);  Tomlinson  v.  Jessup,  15  Wall. 
454  (1872);  Mobile  &  O.  R.  R.  v.  Tenn.,  153  U.  S.  486  (1894) ; 
Northwestern  University  v.  111.,  99  U.  S.  309  (1899). 

III.  Cases  Illustrating  the  Construction  Placed  by  the 
Courts  on  the  Constitutional  Provision  that  "No  Citizen 
shall  be  deprived  of  Life,  Liberty,  or  Property  without 
Due  Process  of  Law." 

What  is  due  process  of  law?  It  is  the  "law  of  the 
land  ",  the  customs  and  usages. 

Van  Home  v.  Dorrance,  2  Dall.  304  (1795);  Murray  v. 
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Hoboken  Land  &  Imp.  Co.,  18  Howard  272  (1855);  David- 
son v.  New  Orleans,  96  U.  S.  97  (1877);  Clark  v.  Mitchell, 
99  Mo.  627  (1879);  Schlitz  v.  Roenitz,  86  Wis.  31,  56  N.  W. 
194  (1893);  Holden  v.  Hardy,  169  U.  S.  366  (1898);  Turpin 
v.  Lemon,  187  U.  S.  51  (1902) ;  Lord  v.  Equitable  Life  Ins. 
Co.,  94  N.  Y.  S.  65;  109  App.  Div.  252  (1905). 

It  usually  means  a  court  proceeding — a  "day  in 
court ". 

Van  Home  v.  Dorrance,  2  Dall.  304  (1795);  Davidson  v. 
New  Orleans,  96  U.  S.  97  (1877);  Backus  v.  Ft.  St.  Union 
Depot  Co.,  169  U.  S.  557  (1898);  Carson  v.  Brockton  Sewage 
Co.,  182  U.  S.  398  (1900);  Reetz  v.  Mich.,  188  U.  S.  505 
(1903) ;  Ballard  v.  Hunter,  204  U.  S.  241  (1907). 

This  limitation  of  "due  process"  extends  to  all  acts 
of  the  State,  legislative,  judicial,  or  executive. 

C.  B.  &  Q.  R.  R.  v.  Chicago,  166  U.  S.  226  (1898) ;  Scott  v. 
McNeal,  154  U.  S.  34  (1894). 

It  is  regulated  by  the  laws  of  the  State. 

Walker  v.  Sauvient,  92  U.  S.  90  (1875). 

But  a  State  cannot  make  "due  process"  anything  it 
likes.  Laws  must  operate  on  all  alike,  and  must  not 
subject  any  citizen  or  his  property  to  an  arbitrary 
exercise  of  governmental  power. 

Stuart  v.  Palmer,  74  N.  Y.  183,  30  Am.  Rep.  289  (1878); 
Giozza  v.  Tiernan,  148  U.  S.  657  (1892);  Pacific  Gas  Imp. 
Co.  v.  Ellert,  64  Fed.  421  (1894). 

The  legislation  must  not  be  hostile,  arbitrary,  or  partial. 

Mo.  Pac.  Ry.  v.  Humes,  115  U.  S.  512  (1885);  Dent  v. 
West  Va.,  129  U.  S.  114  (1889). 


866    PROPERTY  AND  THE  DISTRIBUTION  OF  WEALTH 

The  property  rights,  so  protected,  include  business, 
occupation,  profession,  and  all  forms  of  property. 

Slaughter  House  Cases,  16  Wall.  36  (1872);  Greenwood  v. 
Union  F.  R.  Co.,  105  U.  S.  13  (1881) ;  Head  v.  Amoskeag  Mfg. 
Co.,  113  U.  S.  9  (1885);  Eldridge  v.  Trezevant,  160  U.  S.  452 
(1896);  Strickley  v.  Highland  B.  G.  Mining  Co.,  200  U.  S. 
527  (1906). 

But  in  this  connection  the  Supreme  Court  has  not  made 
a  general  definition  of  property. 

Scrantonw.  Wheeler,  179  U.  S.  141  (1900). 

This  constitutional  provision  does  not  prevent  the 
State  laying  extra  burdens  on  property,  such  as: 

Electrical  companies  paying  salaries  of  state  com- 
missioners. 

N.  Y.  ex  rel.  N.  Y.  Electric  Lines  Co.  v.  Squire,  145  U.  S. 
175  (1892). 

Compelling  gas  company  to  change  gas  mains. 

New  Orleans  Gas  Light  Co.  v.  Drainage  Commission, 
197  U.S.  453  (1905). 

Rebuilding  a  railway  bridge,  and  making  the  com- 
pany bear  the  entire  cost: 

C.  B.  &  Q.  R.  R.  v.  111.,  200  U.  S.  561  (1906);  C.  I.  &  W. 
Ry.  v.  City  of  Connersville,  218  U.  S.  336  (1910). 

Changing  street  railway  tunnel. 

West  Chicago  St.  Ry.  v.  111.,  201  U.  S.  506  (1906). 

Compelling  railway  companies  to  make  track  con- 
nections with  intersecting  lines. 
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Wisconsin,  M.  &  P.  Ry.  Co.  v.  Jacobson,  179  U.  S.  287 
(1900). 

Property  can  also  be  taken  for  public  use,  and  public 
improvements  can  be  commanded. 

Barron  v.  Mayor  of  Baltimore,  7  Peters  243  (1833);  Gar- 
rison v.  N.  Y.  City,  88  U.  S.  196  (1874);  Nickerson  v.  Boston, 
131  Mass.  306  (1881);  Wurtz  v.  Hoagland,  114  U.  S.  606 
(1885);  Carthage  v.  Fredrick,  122  N.  Y.  268,  25  N.  E.  480 
(1890);  Lent  v.  Tillson,  140  U.  S.  316  (1891);  Fall  Brook 
Irrig.  Co.  v.  Bradley,  164  U.  S.  112  (1896);  In  re  Tuthill, 
163  N.  Y.  133  (1900);  Lathrop  v.  Racine,  119  Wis.  461, 
97  N.  W.  492  (1903). 

But  where  property  is  taken  for  public  improvements, 
the  owner  must  be  compensated;  and  the  state  cannot 
act  summarily  in  the  laying  of  special  burdens  upon 
property. 

In  re  Madera  Irrig.  Dist.,  92  Cal.  296  (1891);  Murdock  v. 
Cincinnati,  44  Fed.  726  (1891);  Paulsen  v.  Portland,  149 
U.  S.  30  (1893);  Goodrich  v.  Detroit,  184  U.  S.  432  (1902). 

This  constitutional  inhibition  does  not  destroy  the 
right  to  regulate  property,  and  lay  upon  it  certain 
liabilities. 

Richmond,  etc.  Ry.  Co.  v.  Richmond,  96  U.  S.  521  (1877); 
Fairchild  v.  Rich,  68  Vt.  202,  34  Atl.  692  (1896);  Gladson 
v.  Minnesota,  166  U.  S.  427  (1897);  N.  Y.,  etc.  R.  R.  Co.  v. 
N.  Y.,  165  U.  S.  628  (1897) ;  Townsend  v.  State,  147  Ind.  624, 
47  N.  E.  19  (1897);  Ohio  Oil  Co.  v.  Ind.,  177  U.  S.  190  (1900). 

So  it  can  pass  sanitary  regulations. 

Manhattan  Mfg.  &  Fert.  Co.  v.  Van  Keuren,  23  N.  J. 
Eq.  251  (1872);  Baldwin  v.  Smith,  82  111.  162  (1876);  Fisher 
v.  St.  Louis,  194  U.  S.  361  (1904). 
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For  further  cases  under  police  power  see  next  list 
below. 

The  courts  make  a  distinction  between  damaging 
and  taking  property.  The  owner  is  not  entitled  to 
compensation  whenever  damages  do  not  amount  to  a 
taking. 

Transportation  Co.  v.  Chicago,  99  U.  S.  635  (1878);  U.  S.  v. 
Alexander,  148  U.  S.  186  (1893) ;  Gibson  v.  U.  S.,  166  U.  S.  269 
(1897);  Scranton  v.  Wheeler,  179  U.  S.  141  (1900);  Union 
Bridge  Co.  v.  U.  S.,  204  U.  S.  364  (1907). 

Private  property  can  be  taken  for  public  use,  but  the 
owner  must  be  compensated.  The  State  must  stop  short 
of  uncompensated  taking  of  private  property,  no  mat- 
ter what  the  police  powers  may  be. 

Ten  Eyck  v.  Del.  &  R.  Canal,  37  Am.  Dec.  233  (1841); 
Reed  v.  Wright,  2  G.  Greene  (la.)  15  (1849);  Dingley  v.  Bos- 
ton, 100  Mass.  544  (1868);  Kean  v.  Driggs  Drainage  Co.,  45 
N.  J.  L.  91  (1883);  Campbell  v.  Holt,  115  U.  S.  620  (1885); 
Lloyd  v.  Wayne  Circuit  Judge,  56  Mich.  236,  23  N.  W.  28 
(1885);  Arrowsmith  v.  Harmoning,  118  U.  S.  194  (1886); 
People  v.  O'Brien,  111  N.  Y.  1,  18  N.  E.  692  (1888);  People 
v.  Ryder,  12  N.  Y.  S.  48  (1890);  Marchant  v.  Penn.  Ry.  Co., 
153  U.  S.  380  (1894);  Barr  v.  New  Brunswick,  67  Fed.  402 
(1895);  Davis  v.  St.  Louis  Co.  Commrs.,  65  Minn.  310,  67  N. 
W.  997  (1896);  Eldridge  v.  Trezevant,  160  U.  S.  452  (1896); 
Mo.  Pac.  Ry.  Co.  v.  Nebraska,  164  U.  S.  403  (1896);  Priewe 
v.  Wis.,  etc.  Co.,  93  Wis.  534,  67  N.  W.  918  (1896);  Phillips 
v.  Postal  Tel.  Cable  Co.,  131  N.  C.  225,  42  S.  E.  587  (1902). 

This  protection  does  not  extend  to  property  used  for 
illegal  purposes. 

Greene  v.  James,  Fed.  Cases  No.  5766  (1854);  Boston 
Beer  Co.  v.  Mass.,  97  U.  S.  25  (1877). 
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Property  can  be  taken  for  taxation. 

Kirtland  v.  Hotchkiss,  100  U.  S.  491  (1879);  N.  0.  &  T. 
P.  Ry.  v.  Kent,  115  U.  S.  321  (1885);  Travellers'  Ins.  Co.  v. 
State,  185  U.  S.  364  (1902). 

But  there  are  certain  restrictions  even  to  taxing 
power. 

Town  of  Guilford  v.  Cornell,  18  Barber  (N.  Y.)  615  (1854); 
Philadelphia  Ass'n.,  etc.  v.  Wood,  39  Pa.  St.  73  (1861);  Board 
of  Directors,  etc.  v.  Houston,  71  111.  318  (1874);  R.  R.  Tax 
Cases,  13  Fed.  722  (1882);  City  of  Louisville  v.  Cochran,  82 
Ky.  15  (1884);  Scharf  v.  Tasker,  73  Md.  378,  21  Atl.  56 
(1891);  Meyer  v.  Shields,  61  Fed.  713  (1894);  State  v.  Ham- 
lin, 86  Me.  495,  30  Atl.  76  (1894);  Newton  v.  Raper,  150 
Ind.  630,  50  N.  E.  749  (1898) ;  Alexander  v.  Gordon,  101  Fed. 
91  (1900);  Gallup  v.  Schmidt,  183  U.  S.  300  (1902). 

IV.  Cases  Illustrating  the  Expanding  "Police  Power" 
over  the  Control  of  Business  and  Property,  through  the 
Regulation  of  Trades,  Occupations,  Real  Property,  and 
Personal  Property. 

(1)  What  is  police  power? 

Prigg  v.  Perm.,  16  Peters  539  (1842) ;  Pierce  v.  N.  H.,  5  How. 
583  (1846);  Alger's  Case,  7  Cush.  (Mass.)  53  (1851);  Slaugh- 
ter House  Cases,  16  Wall.  36  (1872);  People  v.  Cipperly,  101 
N.  Y.  631  (1879);  Term.  v.  Davis,  100  U.  S.  300  (1879);  Kidd 
v.  Pearson,  128  U.  S.  26  (1887);  Lawton  v.  Steele,  152  U.  S. 
133  (1893);  Lake  S.  etc.  R.  R.  v.  Ohio,  173  U.  S.  285  (1898); 
Bonnett  v.  Vallier,  136  Wis.  193,  116  N.  W.  885  (1908); 
Williams  v.  State,  85  Ark.  464,  108  S.  W.  838  (1908);  People 
v.  Luhrs,  195  N.  Y.  377  (1909);  State  v.  Mayo,  75  Atl.  (Me.) 
295  (1909). 

Police  powers  and  constitutional  limitations. 
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Hubbard  v.  Taunton,  140  Mass.  467  (1886);  Danforth  v. 
Groton  Water  Co.,  178  Mass.  472  (1901);  Martin  v.  D.  C, 
205  U.  S.  135  (1907);  State  Bank  v.  Haskell,  219  U.  S.  104 
(1911). 

It  embraces  the  right  to  regulate,  within  certain 
limits: 

Business,  trade,  and  occupation. 

Austin  v.  State,  10  Mo.  591  (1847);  Beebe  v.  State,  6  Ind. 
501  (1855);  Slaughter  House  Cases,  16  Wall.  106  (1872); 
Munn  v.  People,  69  111.  80  (1873);  In  re  Jacobs,  98  N.  Y. 
98  (1885);  People  v.  Moorman,  86  Mich.  434  (1891);  People 
v.  Warden  of  City  Prison,  144  N.  Y.  529  (1895);  State  v. 
McMahon,  65  Minn.  434  (1896);  In  re  Considine,  83  Fed. 
157  (1897);  City  of  Richmond  p.  Southern  Bell  T.  &  T.  Co., 
85  Fed.  19  (1898);  Ferner  v.  State,  151  Ind.  247  (1898);  Nut- 
ting v.  Commonwealth  of  Mass.,  183  U.  S.  553  (1902) ;  Lemieux 
v.  Young,  211  U.  S.  489  (1909);  Weed  v.  Bergh,  141  Wis.  569, 
124  N.  W.  664  (1910);  Williams  v.  Arkansas,  217  U.  S.  79 
(1910). 

And  the  sale  of  merchandise,  meat,  milk,  etc. 

In  re  Barber,  39  Fed.  641  (1889);  Brinner  v.  Rebman, 
138  U.  S.  78  (1890);  Stolz  v.  Thompson,  44  Minn.  271,  46 
N.  W.  410  (1890);  Patapsco  Guano  Co.  v.  Board  of  Ag.,  52 
Fed.  690  (1892);  Williams  v.  Standard  Oil  Co.  of  Minn.,  50 
Minn.  290  (1892);  In  re  Mosler,  8  Ohio  C.  C.  324  (1894); 
People  v.  Webster,  40  N.  Y.  S.  1135  (1896);  Armour  Pack- 
ing Co.  v.  Snyder,  84  Fed.  136  (1897);  In  re  Paulis,  144  Fed. 
472  (1906) ;  F.  L.  Fisher  Co.  v.  Woods,  187  N.  Y.  90,  79  N.  E. 
836  (1907);  North  A.  Cold  St.  Co.  v.  Chicago,  151  Fed.  120 
(1907);  Kidd  Dater  &  P.  Co.  v.  Musselman  Groc.  Co.,  217 
U.  S.  416  (1910) ;  McDermott  v.  State,  143  Wis.  18, 126  N.  W. 
888  (1910);  Nelson  v.  Minneapolis,  127  N.  W.  445  (1910). 

It  extends  to  fixing  of  prices  and  charges. 
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Munn  v.  111.,  94  U.  S.  113  (1876);  Spring  Valley  Water 
Works  v.  Schottler,  110  U.  S.  347  (1884);  Peik  v.  Chicago 
&  N.  W.  R.  R.,  94  U.  S.  164  (1876).  (See  further  list  per- 
taining to  R.  R.  Rates,  below). 

What  is  a  reasonable  regulation? 

Commonwealth  v.  Gage,  114  Mass.  328  (1873);  Hurtado 
».  Cal.,  110  U.  S.  516  (1883);  Yick  Wo  v.  Hopkins,  118  U.  S. 
356  (1885);  People  v.  Budd,  117  N.  Y.  1  (1889)  and  Budd  v. 
People,  143  U.  S.  517  (1892);  Brass  v.  N.  Dakota,  153  U.  S. 
391  (1894);  Cotting  v.  Kansas  Stockyards  Co.,  79  Fed.  679 
(1897);  Smyth  v.  Ames,  169  U.  S.  466  (1898). 

(2)  The  police  power  includes  the  right  to  regulate 
certain  phases  of  the  labour  contract. 

Weighing  coal  to  ascertain  miners'  wages. 

Millett  v.  People,  117  111.  294,  7  N.  E.  631  (1886);  Peel 
Splint  Coal  Co.  v.  State,  36  W.  Va.  802,  15  S.  E.  1000  (1892); 
Ramsay  v.  People,  142  111.  380,  37  N.  E.  364  (1892);  In  re 
House  Bill  No.  203,  21  Colo.  27,  39  Pac.  431  (1895);  McLean 
v.  State,  98  S.  W.  (Ark.)  729  (1906). 

Regulating  time  of  payment  of  wages. 

State  v.  Brown  &  Sharpe  Mfg.  Co.,  18  R.  I.  16  (1842); 
Braceville  Coal  Co.  v.  People,  147  111.  66  (1893)  {contra); 
Lawrence  v.  Rutland  R.  R.  Co.,  80  Vt.  370,  67  Atl.  1091 
(1907);  N.  Y.  C.  &  H.  R.  R.  Co.  v.  Williams,  118  N.  Y.  S. 
785  (1909);  Arkansas  Stave  Co.  v.  State,  94  Ark.  27,  125  S. 
W.  1001  (1910). 

Company's  stores,  (anti-truck  laws  at  first  were  almost 
invariably  held  unconstitutional). 

Godcharles  v.  Wigeman,  113  Pa.  St.  431  (1886);  Hancock 
v.  Yaden,  121  Ind.  366  (1889);  State  v.  Coal  &  Coke  Co.,  33 
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W.  Va.  188  (1889);  Frorer  v.  People,  141  111.  171,  31  N.  E. 
395  (1892);  State  v.  Peel  Splint  Coal  Co.,  36  W.  Va.  802 
(1892);  State  v.  Loomis,  20  S.  W.  (Mo.)  332  (1892). 

Deductions  from  wages  on  account  of  fines,  etc. 

Commonwealth  v.  Perry,  155  Mass.  117  (1891);  Birdsell 
v.  Twenty-third  St.  By.  Co.,  8  Daly  (N.  Y.)  419  (1880). 

The  wage-earners'  lien  (at  first  held  unconstitutional 
because  of  special  legislation.) 

Warren  v.  Sohn,  112  Ind.  213  (1887);  Ripley  v.  Evans,  87 
Mich.  217  (1891);  Waters  v.  Wolf,  162  Pa.  St.  153  (1894); 
Palmer  v.  Tingle,  55  Ohio  St.  423  (1896). 

Regulating  hours  of  labour. 

Lusk  v.  Hotchkiss,  37  Conn.  219  (1870);  McCarthy  v. 
Mayor  of  N.  Y.,  96  N.  Y.  1  (1884);  Bartlett  v.  St.  Ey.  Co., 
82  Mich.  658  (1890);  People  v.  Phyfe,  136  N.  Y.  554  (1893); 
Low  v.  Rees  Printing  Co.,  41  Neb.  127  (1894);  In  re  Eight 
Hour  Law,  21  Colo.  29  (1895);  Holden  v.  Hardy,  169  U.  S. 
366  (1898). 

On  public  works. 

U.  S.  v.  Martin,  94  U.  S.  400  (1876);  People  v.  Warren,  34 
N.  Y.  Sup.  942  (1895);  Byars  v.  State,  102  Pac.  (Okla.)  804 
(1909);  ex  parte  Kuback,  85  Cal.  274  (1890). 

Hours  of  women  and  children. 

Commonwealth  v.  Hamilton  Mfg.  Co.  120  Mass.  383 
(1876). 

People  v.  Ewer,  141  N.  Y.  129  (1894);  Ritchie  v.  People, 
155  111.  98  (1895)  {contra);  W.  C.  Ritchie  &  Co.  v.  Wayman 
144  111.  509  (1910)  {accord);  Inland  Steel  Co.  v.  Yedinat,  172 
Ind.  423;  87  N.  E.  229  (1909). 


CASES  ON  PROPERTY  AND  CONTRACT  873 

Employer's  liability  for  damages.    "Fellow  servant" 
rule. 

Johnson  v.  Phil.  &  R.  Ry.  Co.,  163  Pa.  St.  127  (1894); 
Miller  v.  C.  B.  &  Q.  R.  R.,  65  Fed.  305  (1894);  Pittsburg  C. 
C.  &  St.  L.  Ry.  Co.  v.  Montgomery,  152  Ind.  1  (1898);  C.  M. 
&  St.  P.  Ry.  Co.  v.  Westby,  178  Fed.  619  (1910);  Kelly  v. 
C.  M.  &  St.  P.  Ry.  Co.,  142  Wis.  154,  125  N.  W.  464  (1910); 
M.  J.  &  K.  C.  Ry.  Co.  v.  Turnipseed,  219  U.  S.  35  (1910); 
S.  L.  &  S.  F.  Ry.  Co.  v.  Armes,  136  S.  W.  (Tex.)  1164  (1911). 

(3)  Police  power  includes  power: 
To  inspect  workshops  and  factories,  mines,  etc.,  and 
order  changes,  to  a  certain  extent. 

Daniels  v.  Hilgard,  77  111.  640  (1875);  In  re  Jacobs,  98 
N.  Y.  98  (1885);  Durkin  v.  Kingston  Coal  Co.,  171  Pa.  St. 
193  (1895);  People  v.  Smith,  108  Mich.  527  (1896);  Borgnis 
v.  Falk,  147  Wis.  327  (1911). 

To  prohibit  certain  occupations,  e.  g.  gambling,  liquor 
selling. 

Bartemeyer  v.  Iowa,  18  Wall.  129  (1873);  State  v.  Mugler, 
29  Kan.  252  (1883);  In  re  Rohrer,  140  U.  S.  545  (1890); 
Scott  v.  Donald,  165  U.  S.  107  (1896);  People  v.  Fallon,  152 
N.  Y.  112  (1897);  Vance  v.  Vandercock,  170  U.  S.  438  (1897). 

"Ticket  scalpers." 

Fry  v.  State,  63  Ind.  532  (1878);  People  v.  Warden  City 
Prison,  157  N.  Y.  116  (1898). 

Opium,  baking  powder. 

State  v.  Lee,  37  Mo.  143  (1897);  Stolz  v.  Thompson,  44 
Minn.  271  (1890). 

And  to  limit  certain  business  to  definite  districts. 
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Metropolitan  Board  of  Health  v.  Heister,  37  N.  Y.  661 
(1868);  N.  Y.  Sanitary  U.  Co.  v.  Dept.  Pub.  Health,  70 
N.  Y.  S.  510  (1901);  City  of  Crowly  v.  Ellsworth,  114  La. 
308;  38  So.  199  (1905). 

(4)  Through  the  police  power  the  state  regulates 
property.  It  prescribes  methods  of  acquiring  prop- 
erty and,  to  some  extent,  regulates  its  use. 

(4a)  Realty.  Regulates  laws  of  inheritance.  Inherit- 
ance tax. 

Sturgis  v.  Ewing,  18  111.  176  (1856);  Strode  v.  Common- 
wealth, 52  Pa.  St.  181  (1866);  In  re  McPherson,  104  N.  Y. 
306  (1887);  State  v.  Gorman,  40  Minn.  232  (1889);  Curry  v. 
Spencer,  61  N.  H.  624  (1892);  Wunderle  v.  Wunderle,  144 
111.  40  (1893);  U.  S.  v.  Perkins,  163  U.  S.  625  (1895);  Dewey 
v.  Des  Moines,  173  U.  S.  193  (1898);  Magoun  v.  111.  Trust  & 
Savings  Bank,  107  U.  S.  283  (1898);  Ala.  &  V.  Ry.  Co.  v. 
King,  93  Miss.  379,  47  So.  857  (1908). 

The  State  may  regulate  buildings.    Building  laws. 

Ex  -parte  Fiske,  72  Cal.  125  (1887);  City  of  Cincinnati  v. 
Steinkamp,  54  Ohio  St.  284  (1896);  In  re  Wilshire,  103  Fed. 
620  (1900);  Tilford  v.  Belknap,  31  Ky.  L.  662,  103  S.  W.  289 
(1907);  Welch  v.  Swasey,  214  U.  S.  91  (1909);  Same  case, 
193  Mass.  364  (1907);  Claffey  v.  Chicago  D.  &  C.  Co.,  249 
111.  210,  94  N.  E.  551  (1911). 

And  tear  down  buildings  and  destroy  other  property  if 
a  nuisance. 

Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659  (1878);  Harring- 
ton v.  City  of  Providence,  20  R.  I.  233  (1897);  Shea  v.  City 
of  Muncie,  148  Ind.  14  (1897);  American  Pt.  Wks.  v.  Law- 
rence, 23  N.  J.  L.  9  (1850);  Wadleigh  v.  Gilman  et  al.,  12  Me. 
403  (1835). 
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And  can  compel  certain  improvements. 

Draining  Co.  Cases,  11  La.  An.  338  (1856);  Donnelly  v. 
Decker,  58  Wis.  461,  46  Am.  Rep.  437  (1883);  Turlock  Irriga- 
tion Dist.  v.  Williams,  76  Cal.  360  (1888);  Fall  Brook  Irrig. 
Dist.  v.  Bradley,  164  U.  S.  112  (1896);  Farmers'  Ind.  Ditch 
Co.  v.  Ag.  D.  Co.,  22  Colo.  513  (1896);  In  re  Central  Irrig. 
Dist.,  117  Cal.  382  (1897);  Smith  v.  Carlow,  114  Mich.  67 
(1897);  San  Diego  L.  &  T.  Co.  v.  Jasper,  89  Fed.  274  (1898); 
Stanislaus  County  v.  J.  &  K.,  etc.  Co.,  192  U.  S.  201  (1904). 

(4b)  Personal  property  can  be  destroyed  if  illegally 
used. 

Lawton  v.  Steele,  119  N.  Y.  226  (1890)  and  152  U.  S.  133; 
Glennon  v.  Britton,  155  111.  232  (1895);  Bittenhaus  v.  John- 
son, 92  Wis.  588  (1896). 

And  in  the  interests  of  public  health. 

Loesch  v.  Koehler,  144  Ind.  278  (1895);  N.  A.  Cold  Storage 
Co.  v.  Chicago,  211  U.  S.  306  (1908). 

Fish  and  game. 

In  re  Marshall,  102  Fed.  323  (1900);  Windsor  v.  State, 
103  Md.  611,  64  Atl.  288  (1906);  People  v.  Waldorf-Astoria 
Hotel  Co.,  103  N.  Y.  434  (1907);  People  v.  Hesterberg,  211 
U.  S.  31  (1908). 

Destroy  diseased  trees. 

State  v.  Main,  69  Conn.  123  (1897). 

Regulate  domestic  animals. 

Wilcox  v.  Hemming,  58  Wis.  144  (1883);  Jones  v.  Brim, 
165  U.  S.  180  (1897);  Sentell  v.  N.  O.  &  C.  By.,  166  U.  S. 
698  (1897);  People  v.  Gillespie,  48  N.  Y.  882  (1898);  Ross  v. 
Desha  Levee  Board,  83  Ark.  176;  103  S.  W.  380  (1907). 
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Regulate  moving  picture  shows. 
Block  v.  Chicago,  239  111.  251;  87  N.  E.  1011  (1909). 

(5)  The  state  regulation  of  corporations,  through  the 
exercise  of  the  police  power. 

The  inviolability  of  the  corporate  charter. 

Dartmouth  College  v.  Woodward,  4  Wheat.  518  (1819); 
Piqua  Bank  v.  Kroop,  16  How.  369  (1853);  The  Binghamton 
Bridge  Case,  3  Wall.  51  (1865). 

And  the  power  of  state  to  amend  charter. 

Holyoke  Co.  v.  Lyman,  15  Wall.  500  (1872);  Hamilton 
Gas  Light  &  Coke  Co.  v.  Hamilton,  146  U.  S.  258  (1892); 
Bissell  v.  Heath,  98  Mich.  472  (1894);  So.  Pac.  Ry.  Co.  v. 
B'd.  R.  R.  Commissioners,  78  Fed.  236  (1896);  (for  further 
cases  upon  this  point  see  next  section.) 

The  general  police  powers  over  corporations. 

Child  v.  Coffin,  17  Mass.  64  (1820);  Thorpe  v.  Rutland, 
etc.  R.  R,  27  Vt.  140  (1854);  Commonwealth  v.  Farmers'  & 
Mechan.  Bank,  38  Mass.  542  (1839);  People  v.  Commission- 
ers, 59  N.  Y.  92  (1874);  Beer  Co.  v.  Mass.,  97  U.  S.  25  (1877); 
Stone  v.  Miss.,  101  U.  S.  814  (1879);  Ward  v.  Farwell,  97  111. 
593  (1881);  Butchers,  etc.  Co.  v.  Crescent  City,  etc.  Co.,  Ill 
U.  S.  746  (1883);  C.  B.  &  Q.  R.  R\  v.  Neb.,  170  U.  S.  57  (1898); 
St.  Marys,  etc.  Co.  v.  W.  Va.,  203  U.  S.  183  (1906);  Roeder  v. 
Robertson,  202  Mo.  522,  100  S.  W.  1086  (1907);  Western 
Union  Tel.  Co.  v.  Conn.  Mil.  Co.,  218  U.  S.  406  (1910). 

Regulation  of  rates  and  prices. 

Munn  v.  111.,  94  U.  S.  113  (1876);  Milwaukee  Elec.  Ry. 
&  Light  Co.  v.  Milwaukee,  87  Fed.  577  (1898);  Interstate 
Consol.  St.  Ry.  Co.  v.  Mass.,  207  U.  S.  79  (1907). 

Water  works. 
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Spring  Valley  Water  Works  v.  Schottler,  110  U.  S.  347 
(1884);  Santa  Anna  Water  Co.  v.  Town  of  Santa  Barbara, 
56  Fed.  339  (1893);  Rogers  Park  Water  Co.  v.  Fergus,  180 
U.  S.  624  (1901). 

Gas  and  electric  light. 

New  Orleans  Gas  Co.  v.  Louisiana  Light,  etc.  Co.,  115  U.  S. 
650  (1885) ;  Cleveland  Gas  Light  &  Coke  Co.  v.  City  of  Cleve- 
land, 71  Fed.  610  (1896);  Milwaukee  Elec.  By.  &  Light  Co. 
v.  Milwaukee,  87  Fed.  577  (1898);  Consolidated  Gas  Co. 
v.  Mayer,  146  Fed.  150  (1906). 

Telephone. 

Home  T.  &  T.  Co.  v.  Los  Angeles,  211  U.  S.  265  (1908). 

Irrigation. 

San  Joaquin  &  King  R.,  etc.  Co.  v.  Stanislaus  Co.,  90  Fed. 
516  (1898). 

(6)  Regulation  of  railroads. 

Richmond  F.  &  P.  R.  R.  Co.  v.  City  of  Richmond,  96  U.  S. 
521  (1877);  Charlotte  C.  &  A.  Ry.  v.  Gibbes,  142  U.  S.  382 
(1892);  Minneapolis  &  St.  P.  Ry.  Co.  v.  Emmons,  149  U.  S. 
364  (1893). 

Must  fence  the  tracks. 

Shepherd  v.  Buffalo  N.  Y.  &  E.  R.  R.  Co.,  35  N.  Y.  641 
(1866);  Sawyer  v.  Vt.,  etc.  Ry.  Co.,  105  Mass.  196  (1870). 

And  care  for  animals  shipped. 

B.  &  O.  R.  R.  v.  U.  S.,  220  U.  S.  94  (1911). 

Can  be  made  liable  for  double  damages  done7 

Treadway  v.  C.  S.  &  St.  P.  R.  R.  Co.,  43  la.  527  (1876); 
Cairo,  etc.  R.  R.  Co.  v.  People,  92  111.  97,  34  Am.  Rep.  12 
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(1879);  Jensen  v.  S.  D.  Cent.  Ry.,  25  S.  D.  506;  127  N.  W. 
650  (1910). 

Responsible  for  fires  from  locomotives. 

B.  &  O.  Ry.  Co.  v.  Tripp,  175  111.  251  (1898). 

Regulate  grade  crossings. 

Pittsburgh  &  Connelsville  R.  R.  Co.  v.  S.  W.  P.  Ry.  Co., 
77  Pa.  St.  173  (1874);  People  v.  B.  &  O.  R.  R.  Co.,  70  N.  Y. 
569  (1877);  Wabash  Ry.  Co.  v.  Defiance,  167  U.  S.  88  (1897). 

And  speed. 

Mobile,  etc.  R.  R.  v.  State,  51  Miss.  137  (1875);  Haas  v. 
C.  &  N.  W.  R.  R.  Co.,  41  Wis.  44  (1876);  Erb  v.  Morasch, 
8  Kan.  App.  61;  54  Pac.  323  (1898). 

And  the  employment  of  engineers,  etc., 

Nashville  C.  &  St.  L.  Ry.  Co.  v.  Alabama,  128  U.  S.  96 
(1888);  C.  R.  I.  &  P.  Ry.  Co.  v.  State,  86  Ark.  412  (1908) 
and  219  U.  S.  453  (1911). 

The  regulation  of  railway  rates. 

Chicago,  Burlington  &  Quincy  R.  R.  v.  Iowa,  94  U.  S. 
155  (1876);  Dillon  v.  Erie  Ry.,  43  N.  Y.  320  (1897);  Smyth  v. 
Ames,  169  U.  S.  466  (1898);  L.  S.  &  M.  S.  Ry.  v.  Smith,  173 
U.  S.  684  (1899);  L.  &  N.  Ry.  v.  Kent,  183  U.  S.  503  (1902); 
Minneapolis  &  St.  P.  Ry.  Co.  v.  Minn.,  186  TJ.  S.  257  (1902); 
U.  S.  v.  Standard  Oil  Co.  of  Ind.,  155  Fed.  305  (1907);  Cent. 
R.  R.  of  Ga.  v.  R.  R.  Commrs.  of  Ala.,  161  Fed.  925  (1908); 
Ex  parte  Young,  209  U.  S.  123  (1908);  U.  S.  v.  Vacuum  Oil 
Co.,  158  Fed.  536  (1908);  McGrew  v.  Mo.  Pac.  Ry.,  230  Mo. 
496,  132  S.  W.  1076  (1910);  Shepherd  v.  No.  Pac.  Ry.,  184 
Fed.  765  (1911). 

General  railway  regulations. 
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Pullman  Co.  v.  Kansas,  216  U.  S.  56  (1910);  Western 
Union  Tel.  Co.  v.  Kansas,  216  U.  S.  1  (1910). 

Headlights,  safety  appliances,  etc. 

Atlantic  Coast  Line  Ry.  v.  North  Cov.  Corporation  Comm., 
206  U.  S.  (1907);  Smeltzer  v.  St.  L.  S.  F.  Ry.  Co.,  158  Fed. 
649  (1908);  McCully  v.  C.  B.  &  Q.  Ry.  Co.,  212  Mo.  1,  110 
S.  W.  711  (1908);  King  Lumber,  etc.  Co.  v.  Atlantic  Coast 
Line  Ry.  Co.,  58  Fla.  292,  50  So.  509  (1909);  Oregon  R.  & 
Nav.  Co.  v.  Campbell,  173  Fed.  957  (1909);  Atlantic  Coast 
Line  Ry.  v.  State,  69  S.  E.  (Ga.)  725  (1910);  C.  I.  &  L.  Ry. 
Co.  v.  Ry.  Commiss.,  173  Ind.  469,  90  N.  E.  1011  (1910); 
Gt.  No.  Ry.  v.  Minn.,  216  U.  S.  206  (1910);  Morgan's  L.  & 
T.,  etc.  Co.  v.  R.  R.  Commiss.  of  La.,  53  So.  890  (1910); 
Schlemmer  v.  B.  R.  &  P.  Ry.  Co.,  205  U.  S.  1  (1906);  State 
v.  Mo.  Pac.  Ry.  Co.,  81  Neb.  15  (1908)  and  217  U.  S.  205 
(1910);  Atlantic  Coast  Line  Ry.  Co.  v.  Riverside  Mills,  219 
U.  S.  186  (1911);  C.  B.  &  Q.  Ry.  Co.  v.  U.  S.,  220  U.  S.,  559 
(1911). 

The  "Commodities  Clause",  Hepburn  Act. 

U.  S.  v.  D.  &  H.  R.  Ry.  Co.,  164  Fed.  215  (1908);  U.  S.  v. 
D.  &  H.  Co.,  213  U.  S.  366  (1909). 

Power  of  the  Interstate  Commerce  Commission. 

Interstate  Commerce  Commission  v.  Stickney,  215  U.  S. 
98  (1909);  B.  &  O.  R.  R.  Co.  v.  Int.  St.  Com.  Commission, 
215  U.  S.  216  (1909);  Interstate  Com.  Com.  v.  111.  Cent.  Ry. 
Co.,  215  U.  S.  452  (1909);  Interstate  Com.  Com.  v.  D.  L.  & 
W.  Ry.  Co.,  216  U.  S.  531  (1910);  Interstate  Com.  Com.  v. 
N.  P.  Ry.  Co.,  216  U.  S.  538  (1910);  Interstate  Com.  Com. 
v.  C.  R.  I.  &  P.  Ry.  Co.,  216  U.  S.  88  (1910);  Southern  Pac. 
Terminal  Co.  v.  Interstate  Com.  Com.,  219  U.  S.  498  (1911). 

The  general  theory  of  regulating  corporations,  illus- 
trated by  the  laws. 
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(7)  Regulating  insurance  companies. 

Paul  v.  Virginia,  8  Wall.,  168  (1868);  Orient  Ins.  Co.  v. 
Daggs,  172  U.  S.  557  (1869);  Riley  v.  Franklin  Ins.  Co.,  43 
Wis.  449  (1877);  Equitable  Life  Ins.  Co.  v.  Clements,  140 
U.  S.  226  (1891);  People  v.  Formosa,  131  N.  Y.  478  (1892); 
Iowa  Life  Ins.  Co.  v.  East.  Mut.  L.  Ins.  Co.,  64  N.  J.  L.  340, 
45  Atl.  762  (1900);  Montellone  v.  Seaboard,  etc.  Ins.  Co., 
52  So.  (La.)  1032  (1910);  Scottish  Union  v.  Wade,  127  S.  W. 
(Tex.)  1186  (1910). 

(8)  Regulations  of  combinations  in  restraint  of  trade. 
"Trusts",  etc. 

People  v.  Chicago  Gas  Trust  Co.,  130  111.  268  (1889);  Peo- 
ple v.  North  River  Sugar  Ref.  Co.,  121  N.  Y.  582  (1890); 
Mathews  v.  Associated  Press,  136  N.  Y.  333  (1893);  People 
v.  Sheldon,  139  N.  Y.  251  (1893);  Merz  Capsule  Co.  v.  U.  S. 
Capsule  Co.,  67  Fed.  414  (1895);  National  Harrow  Co.  v. 
Hench,  76  Fed.  667  (1896);  Bement  v.  National  Harrow  Co., 
186  U.  S.  70  (1902);  Beechley  v.  Mulville,  102  la.  602  (1897); 
U.  S.  v.  Trans-Mississippi  Freight  Ass'n.,  166  U.  S.  290  (1897)  ; 
U.  S.  v.  Joint  Traffic  Ass'n.,  171  U.  S.  505  (1898);  Harding 
v.  American  Glucose  Co.,  182  111.  551  (1899);  State  v.  Port- 
land Nat.  Gas.  &  Oil  Co.,  153  Ind.  483,  52  N.  E.  1089  (1899). 

Department  stores. 

Knight  &  Jillson  Co.  v.  Miller,  172  Ind.  27,  87  N.  E.  823 
(1909);  State  v.  Standard  Oil  Co.,  218  Mo.  1,  116  S.  W.  909 
(1909);  Commonwealth  v.  International  Harvester  Co.,  115 
S.  W.  (Kent.)  703  (1909);  City  of  Chicago  v.  Netcher,  55 
N.  E.  (111.)  707  (1899). 

"Corners." 

Sampson  v.  Shaw,  101  Mass.  145  (1869);  Craft  v.  McCon- 
oughy,  79  111.  346  (1875);  Arnot  v.  Coal  Co.,  68  N.  Y.  558 
(1877). 
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Decision  upholding  the  Pure  Food  Act. 

Hipolite  Egg  Co.  v.  U.  S.,  220  U.  S.  45  (1911). 

V.  Sherman  Anti-Trust  Act  Decisions. 

Note — these  do  not  strictly  come  under  head  of  police  powers, 
but  are  placed  here  to  indicate  governmental  control  of  corporations. 

U.  S.  v.  Jellico  Mt.  Coal  Co.,  46  Fed.  432  (1891);  U.  S.  v. 
Greenhut  et  al.,  50  Fed.  469  (1892);  U.  S.  v.  Nelson,  52  Fed. 
646  (1892);  U.  S.  v.  Trans-Miss.  Freight  Ass'n.,  166  U.  S. 
290  (1897)  (begun  in  1892);  Workingmen's  Amalgamated 
Council  of  N.  0.  v.  U.  S.,  54  Fed.  994,  and  57  Fed.  85  (1893); 
U.  S.  v.  Alger,  62  Fed.  824  (1894)  (Labour  "monopoly"); 
U.  S.  v.  E.  C.  Knight  Co.,  156  U.  S.  1  (1895)  (Sugar  "trust"); 
In  re  Debs,  158  U.  S.  564  (1895)  (Pullman  strike  and  labour 
monopoly);  U.  S.  v.  Cassidy,  67  Fed.  698  (1895)  (Pullman 
strike  and  labour  monopoly);  Hopkins  v.  U.  S.,  171  U.  S.  578 
(1897)  (Live  stock  combine) ;  U.  S.  v.  Joint  Traffic  Ass'n.,  171 
U.  S.  505  (1898);  Addyston  Pipe  &  Steel  Co.  v.  U.  S.,  175 
U.  S.  211  (1899);  Lowry  et  al.  v.  Tile,  etc.  Ass'n.,  106  Fed.  38 
(1900);  and  Montague  &  Co.  v.  Lowry,  115  Fed.  27  (1902); 
Union  Sewer  Pipe  Co.  v.  Conelly,  99  Fed.  354  (1900),  and 
184  U.  S.  540  (1902);  Chesapeake  &  Ohio  Fuel  Co.  v.  U.  S., 
115  Fed.  610  (1902);  Bement  v.  National  Harrow  Co.,  186 
U.  S.  70  (1902);  Northern  Securities  Co.  v.  U.  S.,  193  U.  S. 
197  (1904);  Swift  &  Co.  et  al.  v.  U.  S.,  196  U.  S.  375  (1905); 
U.  S.  v.  Atchison  T.  &  St.  F.  Ry.  Co.,  142  Fed.  176  (1905); 
Hale  v.  Henkel,  201  U.  S.  43  (1906)  (Tobacco  "trust");  Nel- 
son v.  U.  S.,  201  U.  S.  92  (1906);  General  Paper  Co.  v.  U.  S. 
201  U.  S.  117  (1906);  U.  S.  v.  Armour  &  Co.,  142  Fed.  808 
(1906);  Standard  Oil  Co.  of  N.  J.  v.  U.  S.,  173  Fed.  177  (1909) ; 
and  the  Standard  Oil  Co.  v.  U.  S.,  221  U.  S.  1  (1911);  U.  S. 
v.  American  Tobacco  Co.,  221  U.  S.  106  (1911). 

Decisions  on  the  new  forestry  laws. 

Adirondack  Ry.  Co.  v.  People,  175  U.  S.  335  (1899);  U.  S. 
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v.  Grimaud,  220  U.  S.  506  (1910);  Light  v.  U.  S.,  220  U.  S. 
523  (1910). 

VI.  List  of  Cases  Illustrating  the  Development  of  the 
Use  of  Injunctions  in  Labour  Union  Matters,  against 
the  Boycott,  Threats,  Conspiracy,  etc.,  also  Relating  to  the 
Rights  of  Unions. 

Spinning  Co.  v.  Riley,  6  L.  R.  Equity,  551  (1868);  Assur- 
ance Co.  v.  Knott,  10  Chancery  App.  142  (1874);  State  v. 
Glidden,  55  Conn.  46,  8  Atl.  890  (1887);  Callam  v.  Wilson, 
127  U.  S.  540  (1887) ;  Sherry  v.  Perkins,  147  Mass.  212  (1888)  ; 
Thomas  v.  Musical  Union,  121  N.  Y.  45,  24  N.  E.  24  (1890); 
Casey  v.  Typographical  Union,  45  Fed.  135  (1891);  Collard 
v.  Marshall,  1  Ch.  571  (1892);  Coeur  d'Alene  Con.  Min.  Co. 
v.  Miners  Union,  51  Fed.  260  (1892);  Worthington  v.  Waring, 
157  Mass.  421,  32  N.  E.  744  (1892);  Murdock  Kerr  &  Co.  v. 
Walker  et  al,  152  Pa.  St.  595,  25  Atl.  492  (1893);  Blindell 
et  al.  v.  Hagan  et  al.,  54  Fed.  40  &  56  Fed.  696  (1893) ;  Toledo 
&  Ann  Arbor  Ry.  Co.  v.  Pa.  Ry.  Co.,  54  Fed.  746  (1893); 
Queens  Ins.  Co.  v.  State,  86  Tex.  250,  24  S.  W.  397  (1893); 
Joy  v.  St.  Louis,  138  U.  S.  1  (1893);  U.  S.  v.  Workingmen's 
Amal.  Council  of  N.  O.,  54  Fed.  994  (1893);  and  57  Fed.  85; 
Southern  Cal.  Ry.  Co.  v.  Ritterford  et  al,  62  Fed.  796  (1894) ; 
Farmers  Loan  &  Trust  Co.  v.  N.  P.  Ry.  Co.,  60  Fed.  803 
(1894),  and  63  Fed.  310;  Arthur  v.  Oaks,  63  Fed.  310  (1894); 
U.  S.  v.  Debs,  64  Fed.  724  (1894)  and  in  re  Debs,  158  U.  S. 
564  (1895);  U.  S.  v.  Elliott  et  al,  62  Fed.  801  (1894),  and  64 
Fed.  27;  U.  S.  v.  Alger,  62  Fed.  824  (1894);  Thomas  v.  Cin- 
cinnati Ry.  Co.,  62  Fed.  803  (1894) ;  Wick  China  Co.  v.  Brown 
et  al,  164  Pa.  449  (1894) ;  Barr  et  al  v.  Essex  Trade  Amalga- 
mated Typo.  Union,  53  N.  J.  Eq.  101  (1894);  Reynolds  v. 
Everett,  144  N.  Y.  189,  39  N.  E.  72  (1894);  Oxley  Stave  Co.  v. 
Coopers  Union,  72  Fed.  659  (1895);  Elder  et  al.  v.  Whitesides 
et  al.,  72  Fed.  724  (1895) ;  Hamilton  Brown  Shoe  Co.  v.  Saxey, 
131  Mo.  212  (1895);  Davis  v.  Zimmerman,  36  N.  Y.  Sup.  303 
(1895);  Vegelhan  v.  Guntner  et  al,  167  Mass.  92,  44  N.  E. 
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1077  (1896);  Consolidated  Steel,  etc.  Co.  v.  Murray,  80  Fed. 
811.(1897);  Nashville,  etc.  Ry.  Co.  v.  McConnell,  82  Fed. 
65  (1897);  Mackall  v.  Ratchford,  82  Fed.  41  (1897);  Hopkins 
et  al.  v.  Oxley  Stave  Co.,  83  Fed.  912  (1897);  American  Steel 
&  Wire  Co.  v.  Wire  D.  &  D.  M.  Union,  90  Fed.  598  (1898); 
Beck  v.  Railway  Teamsters  Union,  118  Mich.  497,  77  N.  W. 
13  (1898);  U.  S.  v.  Sweeney,  95  Fed.  434  (1899);  Otis  Steel 
Co.  v.  Local  Union,  110  Fed.  698  (1901);  Southern  Ry.  Co. 
v.  Machinists  Local  Union,  111  Fed.  49  (1901);  Reinecke 
Coal  Min.  Co.  v.  Wood,  112  Fed.  477  (1901);  U.  S.  v.  Webber, 
114  Fed.  950  (1902);  U.  S.  v.  Hoggerty,  116  Fed.  510  (1902); 
Ex  parte  Richards,  117  Fed.  658  (1902);  U.  P.  Ry.  Co.  v.  Ruef, 
120  Fed.  102  (1902);  Wabash  Ry.  Co.  v.  Haunahan,  121  Fed. 
563  (1903);  Knudson  v.  Benn,  123  Fed.  636  (1903);  Atchison 
T.  &  S.  F.  Ry.  Co.  v.  Gee,  139  Fed.  582  (1905);  Jensen  v. 
Cook  &  Waiters  Union,  39  Wash.  531,  81  Pac.  1069  (1905); 
Searle  Mfg.  Co.  v.  Terry,  106  N.  Y.  S.  438  (1905);  Loewe  v. 
Cal.  St.  Federation,  139  Fed.  71  (1905);  Employers  Teaming 
Co.  v.  Teamsters  Council,  141  Fed.  679  (1905);  Seattle  Brew- 
ing Co.  v.  Hansen,  144  Fed.  1011  (1905);  Butterick  Pub.  Co. 
v.  Typographical  Union,  100  N.  Y.  S.  292  (1906);  Allis 
Chalmers  Co.  v.  Iron  M.  Union,  150  Fed.  155  (1906);  Enter- 
prise Foundry  Co.  v.  Iron  Moulders  Union,  149  Mich.  31, 
112  N.  W.  685  (1907);  N.  Y.  C.  &  I.  W.  Co.  v.  Brennan,  105 
N.  Y.  Sup.  865  (1907);  Rocky  Mt.  Bell  Tel.  Co.  v.  Mont. 
Fed.  Lab.,  156  Fed.  809  (1907);  Shine  v.  Fox  Bros.  Mfg.  Co., 
156  Fed.  357  (1907);  Sailors  Union  v.  H.  Lumber  Co.,  156 
Fed.  450  (1907);  Delaware  L.  &  W.  Ry.  Co.  v.  Sailors  Union, 
158  Fed.  541  (1907) ;  Vilter  Mfg.  Co.  v.  Humphrey,  112  N.  W. 
(Wis.)  1095  (1907);  Russell  &  Sons  v.  Stampers  Union,  107 
N.  Y.  S.  303  (1907);  Barnes  &  Co.  v.  C.  Typo.  Union,  232 
111.  424,  83  N.  E.  940  (1908);  Affirmed,  134  111.  App.  20; 
Wilson  v.  Hey,  232  111.  389  (1908);  Goldfield  G.  M.  Co.  v. 
G.  M.  Union,  159  Fed.  500  (1908);  Lindsay  &  Co.  v.  Mon- 
tana Fed.  of  Labor,  96  Pac.  127  (1908);  Crescent  Feather  Co. 
v.  Union,  95  Pac.  (Cal.),  871  (1908);  Reynolds  v.  Davis,  198 
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Mass.  294  (1908);  Jones  p.  E.  Van  Winkle  Gin  &  M.  Wks., 
131  Ga.  336,  62  S.  E.  236  (1908);  Willcutt  &  Sons  Co.  v. 
Bricklayers  Union,  200  Mass.  110,  85  N.  E.  897  (1908); 
Parkinson  &  Co.  v.  Building  Trades  Council,  155  Cal.  508, 
58  Pac.  1027  (1908);  National  Fireproofing  Co.  v.  Mason 
Builders  Ass'n,  169  Fed.  259  (1909);  Hitcheron  Coal  &  Coke 
Co.  v.  Mitchell,  172  Fed.  963  (1909);  in  re  McCormick,  132 
N.  Y.  App.  Div.  921  (1909),  90  N.  E.  161;  American  Fed- 
eration of  Labor  v.  Bucks  Stove  Range  Co.,  33  App.  D.  C. 
83  (1909);  Jones  v.  Mahler,  116  N.  Y.  S.  180  (1908),  and  125 
N.  Y.  S.  1126  (1910);  Schlang  v.  Ladies  Waistmakers  Union, 
124  N.  Y.  S.  289  (1910);  Schwartz  v.  International  Ladies 
Garment  Workers,  124  N.  Y.  S.  968  (1910);  Folsom  v.  Lewis, 
208  Mass.  336,  94  N.  E.  316  (1911);  Jones  Glass  Co.  v.  Glass 
Bottle  Blowers  Ass'n,  77  N.  J.  Eq.  219  (1911);  Newton  Co. 
v.  Erickson,  126  N.  Y.  S.  949  (1911);  Purvis  v.  Local  Union, 
214  Pa.  St.  348,  63  Atl.  58  (1906);  Hawarden  v.  Y.  &  L.  C. 
Co.,  Ill  Wis.  545,  87  N.  W.  472  (1901). 

VII.  Note  on  the  Dartmouth  College  Case  and  its 
Subsequent  Modifications. 

There  may  be  said  to  be  the  following  stages  in  the 
"development"  of  the  law  of  the  inviolability  of  public 
charters  and  franchises,  as  laid  down  in  the  Dartmouth 
College  Case. 

1.  The  case  (Dartmouth  College  v.  Woodward,  4 
Wheat.  518)  was  decided  in  1819.  It  held  that  a  charter 
or  franchise  granted  by  the  State  (Crown)  to  the  trus- 
tees of  Dartmouth  College  was  a  contract  under  the 
meaning  of  the  constitutional  inhibition,  which  pro- 
hibits a  State  from  "impairing  the  obligations  of  con- 
tract ". 

Resting  on  this  decision,  the  court  subsequently  held 
all  public  franchises,  including  railroad  and  banking 
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charters,  to  be  contracts  between  the  State  that  granted 
them  and  the  corporations  so  endowed. 

2.  The  Charles  River  Bridge  Case,  11  Peters,  420 
(1837)  was  a  recession  from  this  extreme  doctrine,  and 
sanctioned  the  giving  of  a  charter  to  a  competing  com- 
pany. 

3.  After  the  Civil  War,  when  the  current  for  a  strong 
central  authority  was  quickened,  the  Binghamton 
Bridge  Case  (3  Wall.  51)  was  decided  (1865)  and  went 
back  to  virtually  the  ground  occupied  by  the  Dart- 
mouth College  Case. 

4.  Within  a  few  years,  a  reaction  came  over  the 
country.  The  Granger  Cases  came  out  of  the  West 
(1872),  and  the  court  greatly  expanded  the  "police 
powers  ",  giving,  thereby,  the  States  a  wide  domain  of 
regulation  over  the  corporations. 

These  regulations  are  limited  by  the  court  to  "rea- 
sonable regulations  ",  and  there  is  a  wide  variance  in 
the  decisions  as  to  what  is  a  "reasonable"  regulation. 
See  the  following  cases: 

Munn  v.  111.,  94  U.  S.  113  (1876) ;  C.  B.  &  Q.  R.  R.  v.  Iowa, 
94  U.  S.  155  (1876);  Peik  v.  C.  &  N.  W.  R.  R.,  94  U.  S.  164 
(1876);  Stone  v.  Wis.,  94  U.  S.  181  (1876);  Ruggles  v.  111., 
108  U.  S.  526  (1883);  Railroad  Commission  Cases,  116  U.  S. 
307  et  seqq.  (1886). 

See  also: 

Budd  v.  N.  Y.,  143  U.  S.  517  (1892);  Michigan  Rate  Cases, 
143  U.  S.  339  (1892);  Brass  v.  N.  D.,  153  U.  S.  391  (1894). 

The  Railway  Rate  Cases  are  not  based  entirely  on  the 
police  powers  of  the  State.     The  federal  railway  regu- 
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lations  are  based  on  the  clause  of  the  Constitution  giv- 
ing Congress  the  power  to  regulate  interstate  commerce. 

A  good  history  of  the  Dartmouth  College  Case  is 
Shirley,  The  Dartmouth  College  Causes  (St.  Louis, 
1879). 

Also  see  "Status  and  Tendencies  of  Dartmouth 
College  Case."  by  Alfred  Russell,  American  Law  Re- 
view, Vol.  XXX.  p.  321  (1896). 
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List  of  Authors  and  Works  Cited 

As  stated  in  the  Preface,  it  has  not  been  attempted  to 
present  anything  like  full  bibliographies.  It  would  be 
easy  to  fill  a  large  volume  with  lists  of  books,  for  the 
fields  covered  are  many  and  large.  Even  without  an 
attempt  at  a  full  bibliography,  titles  could  have  been 
multiplied  with  ease.  It  is  not  believed  that  any  useful 
purpose  is  accomplished  by  such  multiplication.  Books 
and  articles  are  referred  to  for  some  special  reason,  as 
sources,  as  authority,  and  as  affording  information 
which  some  class  of  readers  may  care  to  have.  An 
endeavour,  therefore,  has  been  made  to  mention  and 
locate  all  authors  and  works  cited  in  these  volumes. 

In  the  case  of  general  references,  as,  for  example,  to 
the  views  of  William  Marshall  and  Arthur  Young  or 
where  in  addition  to  specific  references  a  general  refer- 
ence is  given,  as,  for  example,  the  doctrines  of  Ricardo, 
those  works  are  mentioned  in  which  these  views  and 
doctrines  will  be  found.  No  effort  has  been  made  to 
cite  all  editions,  but  where  two  or  more  different  edi- 
tions have  been  mentioned  there  is  some  special  reason 
for  so  doing.  One  reason  is  that  in  some  cases  the  differ- 
ent editions  throw  light  upon  the  influence  of  the  author 
cited.    Locke's  works  serve  as  an  illustration,  also  La 
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Mare's  TraiU  de  la  Police.  It  is  frequently  significant 
that  an  early  work  appeared  in  several  different  places. 
Occasionally  a  more  recent  edition  is  given  in  this  list 
than  that  referred  to  in  the  book  itself.  From  table  of 
contents  and  indices  of  the  later  edition  the  correspond- 
ing pages  can  generally  be  found.  Where  it  is  desired 
to  trace  an  exact  quotation  one  must  use  the  same  edi- 
tion cited  in  the  text  and  notes.  Where  the  author  uses 
more  than  one  edition,  the  aim  has  been  to  mention 
both. 

Where  the  author  has  himself  used  rare  books,  as  for 
example,  the  first  English  edition  of  Hobbes'  Leviathan, 
an  endeavour  has  been  made  to  mention  also  a  more 
accessible  and,  if  possible,  an  inexpensive  edition; 
but  there  are  many  omissions  of  good  and  popular 
editions. 

List  of  Authors  and  Works  Cited 

Adams,  H.  C.    Public  Debts.    N.  Y.,  1890. 

Ahrens,  Heinrich.    Naturrecht;  oder  Philosophie  des  Rechts 

und  des  Staates.    6te  Aufl.    Wien,  1870-71.    2  Bde. 
Cours  de  Droit  Naturel;  ou  De  philosophie  du  droit. 

6eme.  6d.  revue  et  augmented.    Bruxelles,  1860. 
American  and  English  Encyclopaedia  of  Law;  edited  by  D.  S. 

Gerland  and  Charles  Porterfield  under  the  supervision 

of  James  Cockcroft.    2d.  ed.    Northport,  N.  Y.,  1896- 

1905.   32v. 
American  City.    Monthly  magazine.    N.  Y.  City. 
American  Digest.     Century  edition.    St.  Paul,  1896.    51v. 
American  Year  Book.    N.  Y.  &  London,  1911. 
Andrews,  J.  D.    American  Law.    Chicago,  1900. 
Annuaire  Statistique.    Paris,  1910. 
Anson,  Sir  W.  R.    Principles  of  the  English  Law  of  Contract 
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listing, different  penalties  for,  606,  607;  cases  illustrating, 
882-884. 

Bradley,  Justice,  cited,  384. 

Brahmanism,  castes  in,  808. 

Bramwell,  Lord,  justifies  existence  of  property,  189;  theory  of 
enlightened  self-interest,  588;  "Property,"  189,  199. 

Brandeis,  L.  D.,  brief  incorporated  in  Fatigue  and  Efficiency,  601. 

Brandes,  Georg,  "Anatole  France,"  620. 

Brazil,  slaves  held  property  in,  804. 

Brentano,  Lujo,  Gesammelte  Aufsdtze,  733. 

Brewer,  Justice,  cited,  163,  585,  663. 

British  Association  for  the  Advancement  of  Science,  601. 

Broadhead,  Henry,  State  Regulation  of  Labour,  602. 

Broadway  (N.  Y.),  Surface  Railway  Case,  462,  580,  584,  786. 

Brooks,  J.  G.,  Social  Unrest,  763. 
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Brooks,  W.  K.,  The  Oyster,  380;  Oyster  Industry  in  Maryland,  380. 

Brown,  Justice,  cited,  103,  104. 

Bruce,  Justice  A.  A.,  discusses  class  legislation,  646,  647;  brief 
in  Ritchie  v.  People,  645,  650,  654,  657;  "The  New  York 
Employers'  Liability  Act,"  706,  708;  "The  Anthracite  Coal 
Industry,"  259,  622,  650;  "The  True  Criteria  of  Class  Legisla- 
tion," 646,  647;  "The  Conservation  of  our  Natural  Resources," 
160;  cited,  255. 

Bryce,  Lord,  American  Commonwealth,  705. 

Bryn  Mawr  (Pa.),  restrictions  of  private  property,  357. 

Bucher,  Lothar,  editor,  516. 

Buffalo  (N.  Y.),  labour  clause  in  charter,  661. 

Building  regulations,  212,  490. 

Bullock,  C.  J.,  Introduction  to  Economics,  639. 

Bundestag  der  Deutschen  Bodenreformer,  194. 

Bundy,  Judge,  decision  in  re  fishing  rights,  99. 

Burglary,  international,  197. 

Burns,  Harrison,  Annotated  Indiana  Statutes,  473. 

C 

Cairnes,  J.  E.,  Slave  Power,  807. 

California,  Constitution  regulates  perpetuities,  468;  Spanish 
missions,  546. 

Calumet  and  Hecla  Mining  Company,  housing  policy,  640. 

Cameralistics,  early  name  for  political  economy,  47. 

Canada,  shore  lands,  287,  293;  homestead  laws,  323;  Great  Lakes, 
295,  335. 

Canals,  public  property  in  New  York  State,  286. 

Carman,  Edwin,  comments  on  Adam  Smith,  215,  229;  Theories 
of  Production  and  Distribution,  36,  37,  62,  63,  73;  cited, 
215. 

Capital,  tendency  to  accumulate,  327;  as  private  property,  202; 
a  production  good,  276,  281,  290;  distinguished  from  enjoy- 
ment goods,  277,  295,  296;  share  in  distribution,  4, 15. 

Capitalists,  considered  as  group.    See  Employers. 

Carnegie,  Andrew,  The  Gospel  of  Wealth,  482,  483. 

Carr,  A.  S.  C,  National  Insurance,  383,  641. 

Carriers,  U.  S.  Supreme  Court  decision  on?  655, 

Case  and  Comment,  743, 
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Caste,  economic  basis  of,  796,  808,  809;  East  Indian  system,  796, 
797,  808,  809. 

Cathrein,  Viktor,  Champions  of  Agrarian  Socialism,  253,  254,  259; 
Moralphilosophie,  157. 

Catskill  Mountains,  eminent  domain  in,  174,  194. 

Cattle,  tuberculous,  slaughtered  in  Wisconsin,  220,  221. 

Central  America,  contrasted  with  U.  S.,  211. 

Century  Dictionary,  215,  216,  609,  622,  733,  734. 

Charity,  static  social  force,  33. 

Charles  I,  divine  right  of,  185. 

Charles  II,  grants  charter  to  Rhode  Island,  60. 

Charters,  state's  undue  readiness  to  part  with,  485. 

Chase,  George,  editor  of  Blackstone,  457. 

Chautauqua,  payment  for  privileges,  397. 

Cherokee  Strip,  land  rush,  513,  514. 

Chesapeake  Bay,  oyster  culture,  361,  362,  380,  381. 

Chesterton,  Cecil,  and  Belloc,  Hilaire,  Party  System,  386. 

Chicago,  relief  of  unemployment,  374;  municipal  franchises,  351; 
street  railways,  351,  524;  railway  level  crossings,  377;  laundry 
workers'  strike,  641;  right  to  a  view,  495;  Bureau  of  Justice, 
608;  Legal  Aid  Society,  605,  608;  Lincoln  Park,  278;  Live 
Stock  Exchange,  163;  World's  Fair  concessions,  398,  413; 
Evening  Post,  742;  Record,  706;  Times-Herald,  652;  Tribune, 
413,  482,  743. 

Child  labour  legislation,  134,  747,  819;  cases  illustrating,  872. 

Children,  illegitimate,  protected  in  Code  of  Frederick  the  Great,  159. 

Chimney  sweeps  in  England,  369. 

China,  land  system,  292;  parental  authority,  157;  slavery,  714. 

Chinese  immigration,  laws  against.    See  Anti-Chinese  laws. 

Church,  helps  to  free  serfs,  812. 

Church  Social  Union,  Publications,  197. 

Cigarettes,  monopolistic  contracts  in  manufacture  of,  724. 

Cigars,  legislation  concerning  manufacture  of,  686,  695. 

Cincinnati,  relief  of  unemployment,  374. 

Circassians,  slavery  among,  714. 

City  planning,  357. 

Clark,  Justice,  "Some  Defects  in  the  Constitution,"  678. 

Clark,  J.  B.,  discusses  eminent  domain,  515;  Distribution  of  Wealth, 
38;  "Capital  and  Its  Earnings,"  515. 
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Clark,  V.  S.,  The  Labour  Movement  in  Australasia,  360,  602. 

Clark,  W.  F.,  of  Wilkes-Barre,  Pennsylvania,  733 

Class  consciousness,  growth  of,  12. 

Class  legislation,  643-650;  original  meaning,  643;  dangers,  648; 

distinguished  from  special  legislation,  644,  650;  connection  with 

contracts,  609;  with  labour  legislation,  644,  645. 
Classes,  defined,  609-611;  U.  S.  courts  tend  to  recognise,  656. 

See  also  Society 
Clement  IV,  Pope,  treatment  of  property,  254. 
Cleveland,  President,  and  railway  companies,  789. 
Clifford,  Frederick,  History  of  Private  Bill  Legislation,  764. 
Coal,  conservation,  162,  232. 
Coal  mines,  laws  regulating  weighing,  223,  658,  659,  695;  cases 

illustrating,  871;  regulating  hours,  647,  650,  666,  673,  685-687; 

prohibiting  women's  work  in,  645,  749;  strike  of  1902,  563, 

733. 
Cockburn,  Chief  Justice,  cited,  593. 
Cohen,  Herman,  Trade  Union  Law,  602. 
Coke,  Sir  Edward,  discusses  mortmain,  455. 
Coleridge,  Lord,  denies  absolute  right  of  property,  189;  "The  Laws 

of  Property,"  189. 
Collective  bargaining,  courts  generally  opposed  to,  590-598. 
Coloni,  sometimes  descended  from  freemen,  809. 
Colonies,  attitude  towards  mother  country,  201. 
Colorado,  opportunity  for  public  ownership,  343;  water  rights,  150, 

541;  Constitution  of  1876,  water  clause,  547,  548. 
Columbia  University  Studies  in  Political  Science,  339,  449. 
Combinations    of    employers,   594;   of    workingmen,    594;   cases 

illustrating  regulation   of,  880,  882,  884.     See  also  Trade 

unions. 
Commissions,   regulate   contracts,   726;   quasi- judicial  functions, 

213,  214;  state  railroad,  348,  349.    See  also  under  Wisconsin. 
Commissions,  Wisconsin.    See  Wisconsin  Industrial  Commission, 

Wisconsin  Insurance  Commission,  Wisconsin  Railroad  Com- 
mission, Wisconsin  Tax  Commission. 
Commodatum,  species  of  loan,  120,  121,  127,  129. 
Common  employment  doctrine,  basis  of,  641, 684;  how  far  upheld  by 

courts,  705,  706;  workingmen's  view  of,  649;  and  conspiracy, 

636;  new  treatment  needed,  636;  cases  illustrating,  873. 
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Common  law,  concept  of,  226;  of  property,  235;  contractual  dis- 
abilities, 567;  land,  166,  167;  shore  rights,  60,  61;  riparian 
rights,  547;  rights  of  way,  173,  174. 

Common  Prayer,  Book  of,  quoted,  19,  796. 

Common  property,  unsuited  to  modern  conditions,  265;  distin- 
guished from  property  in  severalty,  264;  from  public  property, 
265. 

Commons,  J.  R.,  discusses  fundamental  economic  institutions,  67; 
right  to  work,  385;  theory  of  private  property,  159,  160;  com- 
ments on  decision  in  Ritchie  v.  People,  651,  652,  657;  "Con- 
structive Investigation  and  the  Industrial  Commission  of 
Wisconsin,"  661;  Distribution  of  Wealth,  67,  159,  160. 

Commonwealth,  cited,  640. 

Communism,  251,  252;  origin,  264-267;  advocated  by  More  and 
Godwin,  70;  settlements  and  distribution,  29. 

Compensation  in  social  reform,  747;  in  transition  from  public  to 
private  property,  485-487. 

Competition,  a  fundamental  force  in  economics,  55;  fair  and  unfair, 
359,  732.    See  also  under  Germany. 

Compulsory  arbitration.    See  Arbitration. 

Comte,  Auguste,  discusses  social  dynamics  and  statics,  32;  Positive 
Philosophy,  38. 

Congo,  slavery  in,  273. 

Congress,  powers  of,  621,  622,  675,  676;  limited  by  Bill  of  Rights, 
203;  Abridgement  of  Debates,  338. 

Conjunctural  gains,  regarded  as  surplus,  407-409,  414;  present- 
day  tendency  against,  389. 

Conquest,  as  cause  of  serfdom,  810. 

Conrad,  Else,  Das  Dienstbotenproblem,  816. 

Conrad,  Johannes,  Handworterbuch  der  Staatswissenschaften,  446, 
449,  513,  550,  551. 

Conservation  movement,  160;  influences  land  policy,  169.  See 
also  Natural  resources. 

Conservatives,  treatment  of  vested  rights,  778. 

Conspiracy,  what  constitutes,  630,  636;  legal  theory  of,  591-593, 
601;  cases  illustrating,  882-884. 

Consumers'  leagues,  11. 

Consumption  goods.    See  Enjoyment  goods. 

Contemporary  Review,  cited,  228,  763. 
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Contract: 

In  general,  defined,  561-574;  distinguished  from  agreement, 
561,  599,  600;  essentials  of,  567-573;  economic  significance,  52,  53, 
555-559,  565-567,  579,  654,  663,  698;  danger  of  overlooking,  54; 
closely  connected  with  property,  555;  an  acquired  right,  578;  per- 
sonal conditions  dependent  on,  58;  and  public  policy,  569-572; 
source  of  obligation  in,  576-579;  historical  development  of,  556-559, 
81$;  individualistic  theory,  603-615;  social  theory,  615,  616;  limits 
movement  for  equality  of  opportunity,  410. 

Liberty  and  regulation,  limited  with  respect  to  time,  636,  637, 
729,  730;  by  police  power,  214,  215;  relation  to  liberty,  555, 611, 731, 
732, 736,  817;  liberty  of,  613,  697,  698,  730,  747-749;  regulation  of, 
603,  608,  609,  653,  654;  legal  changes  needed,  636-638;  in  U.  S. 
courts,  54,  204,  580,  616,  861. 

Characteristics,  a  property  right,  53;  a  source  of  income,  54; 
of  vested  interests,  54,  756,  757;  regulates  employment,  54;  offer 
and  acceptance,  565-567;  consideration,  573;  disclosure  of  circum- 
stances, 589,  590;  for  personal  services,  562;  use  in  exchange,  54; 
proposal  to  renew  annually,  374;  between  trusts  and  retailers,  724. 
Nullification,  recognition  of  something  higher  than,  634;  void- 
able, 573;  nullifying  of,  637,  641,  642.    (See  also  Germany.) 

See  also  Baseball,  Labour,  Peonage,  State,  Theatrical. 
Contracting  out,   745;   how  far  undesirable,  634-637;  when  for- 
bidden, 617.    See  also  under  England,  and  United  States. 
Contractus,  contract,  756,  757 

Cooley,  Judge  T.  M.,  chairman  of  Interstate  Commerce  Commis- 
sion, 351;  Constitutional  Limitations,  560,  643,  648,  650;  Law 
of  Taxation,  115. 
Cooper,  Thomas,  on  regulation  of  property,  186,  187;  Political 

Economy,  186,  187 
Cooperation,  productive,  extension  of,  499. 

Coopers,  theory  of  vested  interests.   See  England :  labour  legislation. 
Coos  County  (N.  H.),  public  land  in,  513. 

Copyright,  property  in,  274;  as  social  monopoly,  346;  as  class  priv- 
ilege, 770;  U.  S.  law  of,  152,  153,  170,  171;  compared  with 
entail,  441 
Corporate  property,  289;  kinds  of,  268. 

Corporations,  as  property  owners,  459-462;  made  perpetual  by 
courts,  461,  462;  publicity  of  accounts,  390,  391;  charters,  re- 
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garded  as  contracts,  460;  as  permits,  461;  protection  needed 

against,  362-365,  382;  prejudice  against,  619;  ecclesiastical, 

see  Ecclesiastical  Corporations. 
Country  Life  (England),  cited,  69,  293. 
Courcelle  Seneuil.    See  Seneuil,  Courcelle. 
Crompton,  Justice,  cited,  593. 
Crusades,  foundations  caused  by,  463. 
Cunningham,  A.  S.,  A  Busy  Week,  482,  483. 
Cunningham,  W.,  regards  property  as  a  trust,  182;  The  Church's 

Duty  in  Relation  to  the  Sacredness  of  Property,  182,  183,  197. 
Custom,  a  fundamental  force  in  economics,  55;  as  source  of  vested 

interests,  757;  as  modifying  slavery,  804;  influence  in  early 

economic  life,  556. 
Cyclopaedia  of  Law  and  Procedure,  489,  658,  659,  734. 

D 

Dakotas,  land  policy  of,  167,  168. 

Daries,  J.  G.,  cameralist,  47. 

Dartmouth  College  Case  and  its  modifications,  884-886;  results, 
580,  584,  585;  effect  on  property,  460,  461;  effect  on  contract 
rights,  729;  need  for  reversal,  465,  472. 

Davenport,  H.  J.,  Outlines  of  Economic  Theory,  25. 

Dawson,  W.  H.,  Social  Insurance  in  Germany,  382. 

Debt,  as  cause  of  serfdom,  805,  806,  810;  exemptions  from  seizure 
for,  280,  281,  291;  proposed  abolition  of  collection  laws,  599; 
eighteenth  century  theory  of  recovery,  558;  U.  S.  law  of,  291. 

Declaration  of  Independence,  inheritance  clause,  419. 

Delaware  court  decision,  115,  116. 

Demarcation  disputes  in  England.  See  under  England:  labour 
legislation. 

Demography  and  Hygiene,  International  Congress  of,  382. 

Denk,  O.,  and  Weiss,  J.,  Unser  Bayerland,  482. 

Denmark,  vested  interests  in  Sound,  341,  759. 

Department  stores,  cases  illustrating  regulation  of,  880. 

Dernburg,  Heinrich,  Lehrbuch  des  preussischen  Privatrechts,  159. 

Desert  Land  Acts,  283. 

Diehl,  Karl,  Proudhon,  seine  Lehre  und  sein  Leben,  550. 

Dillon,  Judge  J.  F.,  Commentaries  on  the  Law  of  Municipal  Corpo- 
rations, 115;  cited,  89. 
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Diminishing  returns,  law  of,  835. 

Disinfection,  laws  of,  174. 

Distribution  of  wealth,  defined,  1-6,  53;  ideals  of,  518-520;  social 
forces  in,  9-17;  statics  and  dynamics  of,  31-33;  dependence 
on  socio-economic  order,  51;  place  in  system  of  economics, 
45,  56;  in  relation  to  production,  27-30,  825;  to  property,  51, 
53,  56,  79-91;  to  human  nature,  56. 

Dithmar,  J.  C,  early  economist,  41, 47;  system  of  economics,  41-43; 
Introduction  to  the  Economic  Sciences,  42. 

Division  of  labour,  relation  to  private  property,  62. 

Documentary  History  of  American  Industrial  Society,  807. 

Dogs,  property  rights  in,  103,  104,  110,  111. 

Domestic  service,  657;  develops  out  of  serfdom,  813;  included  in 
status,  813;  eighteenth  century  period  of  service,  813;  breaking 
of  bond  between  master  and  servant,  814,  815;  conditions  in 
U.  S.,  633,  814;  under  socialism,  838;  servants'  "books,"  813. 

Donisthorpe,  Wordsworth,  Individualism,  160. 

Dos  Passos,  B.  J.,  The  Law  of  Collateral  and  Direct  Inheritance, 
Legacy  and  Succession  Duties,  450. 

Downey,  E.  H.,  History  of  Labor  Legislation  in  Iowa,  387. 

Dred  Scott  Case,  691. 

Dresden,  owner's  name  posted,  247. 

Droit  au  travail,  right  to  work,  372. 

Droit  du  travail,  right  to  work  without  legal  obstacle,  373,  384. 

Dubois,  W.  E.,  disagrees  with  Booker  T.  Washington,  306. 

Dunoyer,  Charles,  Liberte  du  Travail,  624,  625. 

E 

Earl,  Justice,  cited,  695. 

Earle,  Thomas,  letter  from  Jefferson  to,  465,  466. 

Easements,  expropriation  of,  495;  included  in  eminent  domain, 

489,  490;  in  light  and  air,  113.    See  also  Servitude. 
Ecclesiastical  corporations,  as  property  owners,  453-457,  470-472. 

See  Mortmain  legislation. 
Ecclesiastical  property,  as  common,  271. 
Economic  goods,  as  opposed  to  free  goods.    See  Free  goods. 
Economic  philosophy  of  U.  S.  courts.    See  under  U.  S.  courts. 
Economics,  systems  of,  40-46;  general,  40,  41;  special,  40,  41;  in 

relation  to  law,  288. 
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Edictum  Pistense,  law  concerning  redemption  of  slave,  714,  715. 

Education,  compulsory,  as  a  gratuitous  public  service,  376,  477, 
526;  why  established,  399;  as  including  free  meals  and  text- 
books, 399;  results  of  extending,  836;  effect  on  distribution, 
327;  as  supplementing  wages,  389;  as  lessening  speculative 
gains,  393;  in  relation  to  right  to  be  well  born,  368;  how  far  a 
constraint,  673,  749;  in  England,  323;  in  Germany,  323;  under 
socialism,  841;  legal,  need  for  reform  in,  212, 213,  676,  695, 707, 
709,  710.    See  also  Universities. 

Educational  institutions  as  property  owners,  457,  459. 

Edward  VII,  mentioned,  69. 

Egoism,  interplay  with  altruism,  478,  482. 

Ehrenberg,  Richard,  Grosse  Vermogen,  ihre  Entstehung  und  ihre 
Bedeutung,  8. 

Eight  hour  laws.    See  under  Labour  legislation. 

Ela,  J.  W.,  brief  in  Ritchie  v.  People,  645,  650,  6547657. 

Eldon,  Lord,  opinion  on  abolition  of  rotten  boroughs,  261. 

Election  sermons,  old  custom,  250. 

Elevated  railways.    See  Railways,  elevated. 

Eliot,  Sir  John,  De  Jure  Maiestatis,  198. 

Ely,  R.  T.,  "Amana,"  37;  "Economic  Theory  and  Labor  Legisla- 
tion," 383,  736;  "Ulm  on  the  Danube,"  192,  708;  Evolution  of 
Industrial  Society,  413,  450,  482,  551,  736,  744;  French  and  Ger- 
man Socialism,  384,  412,  446;  Labor  Movement,  37,  639;  Monop- 
olies and  Trusts,  358,  414,  744;  Outlines  of  Economics,  36, 
261,  414. 

Emancipation.    See  Slavery. 

Emerson,  R.  W.,  cited,  775. 

Eminent  domain,  denned,  488;  by  U.  S.  Supreme  Court,  194;  a 
flexible  right,  700;  easements  included  in,  489,  490;  under 
allodial  system,  126;  uses  of,  501,  780,  781;  limitations  of, 
490,  783;  distinguished  from  expropriation,  484;  from  police 
power,  206,  207,  227,  228;  illustrates  social  theory  of  property, 
136,  137,  172-174,  185;  cases  illustrating,  862. 

Employers,  as  a  class,  610,  611,  796;  combinations  of,  11,  605,  631, 
641,  819;  claim  to  vested  interests,  769;  waiting  powers  of, 
629-634;  restrictions  on,  134 

Employers'  liability,  nullified  by  contracting  out,  377,  378;  unduly 
extended,  377,  378;  cases  on,  873. 


950  INDEX 

Employment,  regulated  by  contract,  54. 

Encyclopaedia  Britannica,  207,  557,  558,  560,  575. 

Endowments,  basis  of,  462-466,  472,  473;  reasons  for  maintaining, 

305. 
England: 

General,  army  in,  760;  church-going,  157;  classes,  611;  control  of 
the  ocean,  334, 335;  contract  and  social  progress,  745-751;  economic 
activity,  322;  education,  323;  endowments  in  universities,  458;  liq- 
uor traffic,  761;  local  option,  769;  public  utilities,  772;  railways,  85; 
telegraph  system,  784;  vested  interests,  210,  747, 760, 761,  767-774; 
wealth  aggregate,  24;  income  statistics,  825-827,  830,  850;  wealth 
statistics,  311,  313,  314,  316,  318,  319;  inheritance  taxation,  416. 

Economic  theory,  systems  of  economics,  43,  44;  economists, 
characteristics  of,  43,  44;  influence  of,  168;  neglect  socio-economic 
order,  51,  52;  treatment  of  property,  62,  70,  76. 

Constitutional,  system,  516,  683,  689;  Parliament,  powers  of, 
207,  678;  favours  compensation,  747;  control  over  bequests,  465; 
representation  of  property  in,  208. 

Legal,  development,  706;  theory  of  conspiracy,  592,  593;  right  to 
an  assured  income,  369;  inheritance  laws,  88,  428;  mortmain  laws, 
454;  copyright  laws,  152;  libel  laws,  386;  liquor  laws,  746,  750; 
public  health  laws,  746;  education  laws,  746, 747;  tax  laws,  estimated 
effect,  325. 

Property,  social  side  of,  142, 143;  tendency  to  accumulate  in  few 
hands,  326,  327;  protection  of,  207,  208;  courts  take  for  granted, 
65;  no  unrestricted  rights,  255;  common,  unsuited  to  modern  condi- 
tions, 265;  office  as,  342;  rights  of  way,  137, 157, 158,  354,  359,  360; 
in  minerals,  155;  socialisation  of  sovereigns',  478,  479;  "ancient 
lights,"  113. 

Contract,  law  of,  589;  consideration  generally  essential  to,  573; 
suing  for  fees,  579;  restraints  on,  571,  746-749;  marriage  broker- 
age illegal,  570. 

Labour  conditions  and  legislation,  workingmen's  opportu- 
nity to  rise,  797;  opposition  to  machinery,  767 ;  collective  bargaining, 
683,  684;  common  employment  doctrine,  706;  contracting  out,  635; 
apprenticeship,  767;  demarcation  disputes,  767;  coopers'  theory  of 
vested  interests,  769;  engineers'  claim  to  vested  interests,  767,  768; 
engineers'  strike,  594,  595;  Maxim-Nordenfeldt  case,  571;  chimney 
sweeps,  369;  labour  legislation,  208,  325,  706,  746-751;  minimum 
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wage  legislation,  384;  workingmen's  insurance,  383;  Workmen's 
Compensation  Act  of  1906,  635,  706;  National  Insurance  Act  of 
1911, 383, 635,  641. 

Land,  system,  89,  648,  752;  laws,  746,  750;  titles,  191;  investment 
in,  321;  appropriation  of  natural  resources,  323;  estates,  125,  126; 
leaseholds,  331,  332,  338;  enclosures,  548;  commons,  551;  shore  land, 
287,  292;  riparian  rights,  547;  mineral  lands,  155,  284;  impossible 
to  restore  to  original  owners,  782;  landlord  and  tenant,  relations, 
749,  750,  752;  crown  rights  in,  125,  126;  reforms  proposed  by  Rad- 
icals, 267,  268,  617;  feudal  customs  burdening  transfer,  90;  old 
writers  on  husbandry,  71. 

Historical,  manorial  system,  26;  villeinage,  797;  Norman 
Conquest,  782;  William  the  Conqueror  grants  estates,  125;  lotteries, 
how  abolished,  772;  law  of  settlement,  628;  compared  with  anti- 
tramp  laws,  819;  slave  trade,  how  abolished,  772,  775;  old  poor  law, 
628;  Combination  Laws  Repeal  Act  of  1824,  592;  Reform  Act  of 
1832,  746;  rotten  boroughs  abolished,  772;  Peel's  administration, 
746;  abolition  of  Corn  Laws,  747;  reforms  since  1832,  746-748; 
Reform  Act  of  1867,  747;  Education  Act  of  1870,  747;  Employers' 
Liability  Act  of  1880,  745;  Ground  Game  Act  of  1880,  744,  749,  751. 
Titles,  House  of  Lords,  571,  689;  Board  of  Trade,  292;  Registrar 
of  Friendly  Societies,  635;  Department  of  Public  Works,  772;  Court 
of  Queen's  Bench,  593;  Amalgamated  Society  of  Engineers,  594, 
595;  Birmingham  Wire  Workers,  768;  Leeds,  feudal  survival  at, 
759;  Warwick  Castle,  480;  Chatsworth,  482;  Isle  of  Wight,  158; 
Commons  Preservation  Society,  359;  National  Trust,  69,  343. 

Publications:  Agricultural  Survey,  71;  Board  of  Agriculture, 
Reports,  71;  Report  from  the  Select  Committee  on  the  Income  Tax,  339; 
Royal  Commission  on  Coast  Erosion  and  Afforestation  Report,  293; 
Statistical  Abstract,  313,  314,  337;  Report  on  Wages  Boards  and  In- 
dustrial Conciliation,  602. 

See  also  Ireland,  London,  Scotland,  Wales. 
Enjoyment  goods,  can  be  either  mobilia  or  immobilia,  274;  in- 
dividual and  collective  use,  278-280,  289;  distinction  as  to 
quantity,  280,  281;  distinguished  from  production  goods,  276, 
277;  distinguished  from  capital,  277,  295,  296. 
Entailments,  denned,  459;  substitutes  for,  459. 
Enteignungsrecht,  Ortsstrassenrecht,  und  Wohnungsreform  in  Bayern, 
194. 
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Enterprise,  share  in  distribution,  4,  15. 

Equality,  before  the  law,  as  an  ideal,  365,  366;  theories  of  natural, 
603, 604;  not  a  natural  condition,  604;  of  opportunity,  economic, 
399 ;  political,  399 ;  world  movement  towards,  410;  how  checked, 
400,  411;  in  relation  to  surplus  value,  398-400;  lacked  by  very 
rich,  441.    See  also  Inequality. 

Erskine,  Lord,  defines  property,  141. 

Estate,  in  human  beings,  273;  distinguished  from  property,  124-126, 
128.    See  also  Land. 

Estover,  right  to  gather  firewood,  138. 

Europe,  continental,  common  employment  doctrine,  705,  706; 
workingmen's  insurance,  706;  lotteries  in,  390.  See  also  several 
countries. 

Eversley,  Lord,  founds  Commons  Preservation  Society,  359; 
Commons,  Forests  and  Footpaths,  359. 

Exchange,  place  in  system  of  economics,  45;  contracts  in,  54;  rela- 
tion to  private  property,  62. 

Exclusivity  without  absolutism,  an  attribute  of  property,  135-156. 

Express  companies,  contract  implied  in  receipts,  724,  725;  liability 
for  loss  of  goods,  725,  726;  contracting  out  provisions,  634; 
claim  vested  interest,  773;  inadequate  protection,  against 
fraud  by,  363-365,  381. 

Expropriation,  defined,  484,  492-510;  harmonises  with  social  evolu- 
tion theory,  496;  inadequately  treated  by  economists,  484, 
485;  of  real  estate,  491,  492,  497;  of  easements,  495;  limita- 
tions of,  498-500;  question  of  compensation,  503-510;  in  time 
of  economic  transition,  490;  and  public  purpose,  490,  492; 
opposed  to  absolute  right  of  property,  497. 


Fabian  Society,  attitude  towards  liquor  problem,  764,  775;  supports 
engineers'  strike,  594,  595;  Essays  in  Socialism,  441,  450; 
News,  602,  764. 

Factory  inspection,  356.    See  also  Labour  legislation. 

Fairbairn,  R.  M.,  defines  liberty,  614;  Religion  in  History,  614. 

Familienfideikommisse,  entailments,  459,  472. 

Family,  wealth  statistics  based  on,  316-319;  in  relation  to  inher- 
itance, 421-425,  427-431,  435,  439,  447. 

Farmers,  as  separate  class,  643. 
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Farms,  as  class  of  property,  643. 

Fashion,  effect  of  changes  in,  409. 

Fellow  servant.    See  Common  employment. 

Fences,  movement  for  removal  of,  483. 

Ferguson,  Adam,  History  of  Civil  Society,  70. 

Feudalism,  tends  to  socialise  property,  479;  estate  in,  125;  customs 
burdening  land  transfer,  90;  rights,  how  abolished,  490,  494, 
497,  498,  760,  811,  812;  survivals,  171,  191,  759. 

Fichte,  J.  A.,  theory  of  vested  interests,  766;  theory  of  private 
property,  536;  Naturrecht  und  Geschlossener  Handelsstaat,  550 

Field,  Justice,  cited,  110,  647,  694,  695. 

Findlay,  J.  G.,  Labour  and  Arbitration  Act,  1909,  602. 

Fines,  inequality  in  judicial,  606,  607,  619,  620. 

Fire  escapes,  regulations  concerning,  210;  stations  in  London,  518. 

Fish,  property  rights  in,  98,  99,  111,  112,  146. 

Fisher,  Irving,  Capital  and  Income,  131;  Elementary  Principles  of 
Economics,  131. 

Fisher,  W.  L.,  Secretary  of  the  Interior,  Report  for  1911,  161,  162. 

Fisheries,  legislation  for,  68. 

Fitch,  Sir  J.  G.,  address  on  Endowments,  473. 

Florence  (Italy),  Strozzi  palace,  480. 

Florida  Constitutions,  treatment  of  perpetuities  and  monopolies, 
467. 

Forest  lands,  natural,  284,  285;  cultivated,  284,  285;  development 
of  public  property  in,  169,  344;  principles  of  public  manage- 
ment, 527,  528.  See  also  under  Frankfort,  Germany,  Mas- 
sachusetts, Wisconsin. 

Forest  Leaves,  cited,  381. 

Forestry,  place  in  economics,  40,  41;  laws,  cases  illustrating,  881, 
882. 

Fortnightly  Review,  cited,  306,  622. 

Forum,  cited,  448. 

France: 
Economic  thboet,  influence  of  economists,  72;  treatment  of 

property,  63-65;  of  wealth,  24. 
Social  and  economic  conditions,  land  system,  88,  89;  "dead" 

land,  292;  workingmen's  opportunity  to  rise,  797;  workingmen's 

"  books,"  814;  loan  policy,  326;  wealth  statistics,  314-319. 
Legal,  Civil  Code  defines  property,  140, 159;  cited,  93;  mortmain 
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laws,  455;  inheritance  laws,  421;  effect  on  diffusion  of  property,  88, 

89,  93. 
Histoeical,  history,  contrasted  with  U.  S.,  211,  691;  edict  of  1769 

restricting  foundations,  464;  eighteenth  century  administration  of 

Paris,  217;  Parliament  of  Paris,  770;  Revolutionary  period,  796; 

Constitutions  emphasise  individualism,  202;  Declaration  of  Rights 

of  1789,  202;  National  Assembly  of  1789,  202;  Revolution  of  1789, 

character,  373;  as  making  for  liberty,  819;  ideals  of  liberty,  613; 

Constitution  of  1793  condemns  retroactive  legislation,  757,  763;  of 

1795,  condemns  retroactive  legislation,  757,  763;  Revolution  of 

1848,  character,  373;  right  to  work,  372,  373;  socialists  overthrown, 

372,  373;  Annuaire  Statistique,  314. 

France,  Anatole,  discusses  legal  equality,  620. 

Franchise,  principles  governing  grant  of,  779,  780;  acceptance  of, 
as  constituting  contract,  573;  question  of  compensation,  486, 
487;  as  real  estate,  497,  515.    See  also  Street  railways. 

Frankfort  on  the  Main,  forest  owned  by,  344. 

Frankland,  F.  W.,  "State  Interference  v.  Individualism,"  601. 

Franklin,  Benjamin,  discusses  regulation  of  property,  186;  "Altera- 
tions in  the  Constitution  of  Pennsylvania,"  186, 198;  Writings, 
198. 

Frederick  the  Great,  organises  police  force,  217,  218;  code  of,  757, 
758;  its  character,  139,  159;  defines  property,  139;  ordinance 
regarding  domestic  service,  813. 

Frederick  William  I,  remodels  police  service,  217. 

Free  contract.    See  Contract,  liberty  of. 

Free  goods,  20;  classes  of,  97,  98;  movement  for  increase  of,  341; 
distinguished  from  economic  goods,  335;  from  property,  100, 
101,  132;  from  public  property,  107;  when  preferable  to  prop- 
erty, 295;  transformed  into  property,  546. 

Free  trade,  connection  with  liberty  of  contract,  747. 

Freedom.    See  Liberty.  , 

Freeman,  E.  A.,  Methods  of  Historical  Study,  709;  cited,  707. 

Fremantle,  W.  H.,  approves  of  property  regulation,  182;  The  World 
as  the  Subject  of  Redemption,  182, 197. 

Freund,  Ernst,  defines  police  power,  233, 234;  Police  Power,  224, 560. 

Friars,  lands  of,  in  Philippines,  497. 

Friedensburg,  F.,  Workingmen's  Insurance  in  Germany,  382. 

Frontier,  influence  of,  779,  780. 
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Fugger  family,  of  Augsburg,  3. 
Fungibles,  defined,  120, 121. 

G 

Galsworthy,  John,  A  Message  on  Woman's  Labour  Day,  37. 

Gambling,  as  violation  of  trust,  188,  189;  ownership  of  property 

used  for,  240,  241, 247;  gains,  socially  unproductive,  277;  losses, 

as  cause  of  slavery,  805;  cases  illustrating  law  concerning, 

873. 

Game,  project  for  raising  in  forests,  344;  property  rights  in,  98,  99, 

111,  112,  146,  147. 
Gas,  natural,  property  rights  in,  146-149,  213,  221,  226,  229-232; 

works,  private  and  public  ownership,  269,  270,  518. 
Gasser,  S.  P.,  early  economist,  47. 
Geffcken,  F.  H.,  discusses  inheritance  regulation,  427;  "Erbrecht 

und  Erbschaftssteuer,"  447. 
Geldart,  W.  M.,  Elements  of  English  Law,  129,  130. 
George,  Henry,  theory  of  landed  property,  225,  226,  252,  253,  275, 
503,  766,  786;  relation  to  social  theory  of  property,  172;  theory 
of  taxation,  255,  256,  260,  261;  advocates  gratuitous  street 
car  service,  523;  refuted  by  J.  A.  Ryan,  254;  said  to  own  land, 
239,  244,  245;  letter  to  Pope  Leo  XIII,  551;  Progress  and 
Poverty,  252,  253,  259,  261;  Science  of  Political  Economy,  261; 
A  Perplexed  Philosopher,  260. 
Georgia,  legislature  of,  sells  land,  787. 
Germany: 

Economic  theory,  systems  of  economics,  41-43;  socio-economic 
order  studied,  52;  treatment  of  fundamentals,  5;  theory  of  state, 
249;  connection  of  economists  with  state,  43,  72. 

Labour  and  industry,  average  wealth,  25;  new  feudalism,  711, 
712;  fair  and  unfair  competition,  732;  immigration,  798;  cities  regu- 
larise employment,  374;  labour  legislation,  208;  competition  clause, 
637,  638,  641,  642;  workingmen's  opportunity  to  rise,  797;  working- 
men's  insurance,  333,  334,  367,  382,  383;  domestic  service,  813,  814; 
theatrical  profession,  movement  to  improve,  719,  721,  741;  Cartel 
in  alcohol  business,  712;  liquor  traffic,  impossible  to  abolish,  241, 
242;  railway  finance,  391,  see  also  Prussia;  Berlin  street  car  fran- 
chises, 87,  88. 
Classes  and  institutions,  classes  in,  611;  army,  369;  advantages 


956  INDEX 

of  training  in,  476;  restrictions  on  marriage  in,  818, 819;  civil  service, 
41,  369,  818,  819;  education,  323;  post-office,  529;  Reichstag, 
61. 

Universities,  place  in  national  life,  41;  freedom  of  speech  in, 
369,  383. 

Land,  appropriation  of  natural  resources,  323;  land  policy,  169; 
government  aid  in  acquiring  land,  477;  forest  lands,  265,  344,  353, 
354;  change  from  common  to  public  property,  265. 

Legal,  law  compared  with  Roman  law,  539;  security  of  private 
property,  257;  civil  code  defines  property,  141,  159;  responsibility 
attached  to  ownership,  247;  rights  of  way,  61,  137;  rights  in  air, 
163;  right  to  hunt,  510,  516;  servitudes,  61;  building  regulations, 
783;  expropriation  and  eminent  domain,  484;  inheritance  laws,  421, 
428,  449;  entailments,  459,  472;  "duty  parts"  in  inheritance,  428- 
430;  copyright  laws,  152;  patent  laws,  170;  vested  interests  and 
compensation,  760;  right  to  reputation,  375, 386;  right  to  an  assured 
income,  369,  383;  laws  restricting  marriage,  818,  819;  Use  majeste, 
375;  theatrical  contracts,  719-721. 

Historical,  slavery,  805;  ancient  common  rights,  138;  commuta- 
tion of  feudal  services,  811;  nature  economy,  26;  early  postal  sys- 
tem, 82;  Schwabenspiegel,  471;  sovereigns'  property  socialised,  478, 
479;  Jatho  Case,  383;  progress,  28. 

Titles,  Society  of  German  Actors  and  Actresses,  719,  721,  741; 
Verein  fur  Sozialpolitik,  338,  414;  Reichstag,  61;  Rhine,  83;  Starn- 
berger  See,  61;  Das  burgerliche  Gesetzbuch,  159,  163,  429. 

See  also  Bavaria,  Dresden,  Frankfort,  Frederick  the  Great, 
Frederick  William  I,  Prussia,  Ulm,  Wtirtemberg. 
Gibbon,  I.  G.,  Unemployment  Insurance,  383. 
Gide,  Charles,  discusses  property  rights,  151;  Mohammedan  land 

law,  282,  291,  292;  Political  Economy,  291. 
Giffen,  Sir  R.,  estimates  incomes  in  England,  827. 
Gifts,  as  source  of  income,  54. 

Gilds,  as  based  on  status,  796;  theory  of  vested  interests,  769, 
771;  as  restricting  contract,  819;  as  obstacles  to  workingmen, 
373. 
Gladden,  Washington,  theory  of  property,  113;  Tools  and  the  Man, 

113,  551. 
Gladstone,  W.  E.,  opinion  of  J.  S.  Mill,  778. 
Glebae  adscriptio,  attachment  to  soil,  811. 
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Godwin,  William,  Political  Justice,  70;  cited,  62. 

Goethe,  J.  W.,  discusses  liberty,  625,  626;  Wilhelm  Meisters  Lehr~ 
jahre,  626. 

Goldmark,  Josephine,  Fatigue  and  Efficiency,  601. 

Goldsborough,  P.  L.,  Governor  of  Maryland,  381. 

Goodnow,  F.  J.,  Social  Reform  and  the  Constitution,  224. 

Goodwill,  property  in,  274. 

Gore,  C.  W.,  ed.  Lux  Mundi,  613.    See  Oxford,  Bishop  of. 

Government,  see  State. 

Graham,  Sir  J.,  denounces  Ten  Hour  Bill,  769. 

Granger  Cases,  885. 

Gray,  J.  C,  discusses  perpetuities,  467,  468,  470;  "Rule  against 
Perpetuities,"  (article)  470;  Rule  against  Perpetuities,  470, 
473;  Cases  on  Property,  204. 

Gray,  L.  H.,  translator,  382. 

Great  Lakes,  property  in,  295,  335. 

Greece,  theory  of  state,  249;  slavery  in,  169,  715,  802.  See  also 
Aristotle,  Athens,  Attica,  Plato. 

Greek  immigrants,  peonage  among,  715. 

Greeley  (Colo.),  irrigation  in,  546,  547. 

Green,  T.  H.,  conception  of  liberty,  611-613;  describes  relation  be- 
tween contract  and  social  progress,  745-751;  "Contracts," 
611-613;  Liberal  Legislation  and  Freedom  of  Contract,  745; 
Miscellaneous  Works,  622. 

Griffith,  E.  M.,  Wisconsin  State  Forester,  358. 

Grotius,  Hugo,  advocates  occupancy  theory  of  private  property, 
539,  541. 

H 

Hadley,  A.  T.,  treatment  of  property,  73,  74,  188,  189;  of  vested 
interests,  771,  776;  "The  Constitutional  Position  of  Property 
in  America,"  227;  Economics,  24,  73,  74, 188, 189,  776. 

Hadrian,  mentioned,  804. 

Hall,  T.  C,  admits  right  to  regulate  property,  184, 185. 

Hallbauer,  Max,  Das  deutsche  Erbschaftsrecht,  449. 

Haman,  B.  H.,  proposes  Oyster  Culture  Law  (Maryland),  380. 

Hampson,  W.  H.,  in  Baltimore  building  case,  177,  178. 

Handworterbuch  der  Staatsurissenschaften,  109,  141,  142,  216. 

Haney,  L.  H.,  "Social  Point  of  View  in  Economics,"  7;  Business 
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Organization,  199,  228,  272;  Congressional  History  of  Railroads, 

164;  History  of  Economic  Thought,  47,  229,  413. 
Hanseatic  League,  mentioned,  759. 
Harcourt,  Sir  W-,  speech  introducing  "death  duties,"  416. 
Harlan,  Justice,  cited,  163, 178, 179, 195-197, 232, 621, 663, 668-672. 
Harlem  Railway,  92. 

Harper's  Monthly  Magazine,  cited,  37,  640. 
Harper's  Weekly,  cited,  513. 
Harrington,  James,  discusses  property,1 70;  Commonwealth  of  Oceana, 

70. 
Harrison,  Frederick,  "Labour  Unrest — A  Prophecy,"  37. 
Harvard  Law  Review,  cited,  113,  114,  158,  199,  228,  236,  470,  618, 

623,  707,  709,  710. 
Haskins,  C.  H.,  "The  Yazoo  Land  Companies,"  791. 
Hastings,  W.  G.,  Police  Power,  223,  224,  560. 
Hatton,  W.  H.,  on  Wisconsin  Railroad  Commission,  743. 
Health,  public  purpose  in,  699,  700;  in  relation  to  labour,  665,  667, 

669-671,  674,  675;  place  in  individualist  system,  587;  cases 

illustrating  law  of  public,  875.    See  also  Sanitary  laws. 
Hegel,  G.  W.  F.,  Rechtsphilosophie,  550. 
Heinzle,  J.  N.,  translator,  259. 
Held,  Adolf  von,  criticises  Wagner,  558. 
Heriots,  common  from  10th  century  on,  813. 
Highways,  property  in,  286,  290;  work  on,  for  unemployed,  375. 
Hind,  W.  A.,  American  Communities  and  Cooperative  Colonies,  37. 
Hirt,  Ludwig,  Diseases  of  the  Workers,  669. 
Hirth,  Georg,  Annalen  des  deutschen  Reiches,  424. 
Historical  method,  may  be  carried  too  far,  296,  297. 
Hobbes,  Thomas,  theory  of  origin  of  property,  70,  544;  Leviathan, 

187,  544,  551;  cited,  194,  198. 
Hobhouse,  Sir  Arthur,  The  Dead  Hand,  470,  473. 
Hobhouse,  L.  T.,  Property,  78. 
Hobson,  J.  A.,  theory  of  surplus  in  bargaining,  413,  414;  discusses 

labour  contracts,  628,  629,  631,  632;  Economics  of  Distribution, 

413,  414,  639-641. 
Hoch,  G.,  "Die  Konkurrenzklausel  und  die  Handelsangestellten," 

642. 
Hoffmann,  L.,  Die  Gewerbe-Ordnung,  641. 
Holland,  H.  S.,  Property,  78. 
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Holland,  T.  E.,  defines  contract,  564,  565-570;  Jurisprudence,  132, 

133,  560,  574,  584,  684,  705. 
Holland,  natural  and  acquired  advantages  in,  275;  property  rights, 

213;  public  regulation  of  private  property,  783,  784;  building 

regulations,  783;  average  wealth,  25;  colonial  land  system,  292. 
Holmes,  Justice  0.  W.,  cited,  67,  173,  181,  198,  220,  221,  226,  489, 

511,  512,  621,  623,  660,  663,  672-674,  701,  707;  Common  Law, 

124,  194. 
Homestead  laws,  161,  323,  324,  486,  644;  aim  of,  283.    See  also 

under  United  States. 
Hospitals,  public  ownership  proposed,  518. 
Housing,  improved,  as  supplementing  wages,  389;  and  speculative 

gains,  394;  in  new  feudalism,  713,  714;  for  London,  518. 
Howe,  F.  C,  Wisconsin:  An  Experiment  in  Democracy,  742. 
Hughes,  Justice  Charles,  cited,  193. 
Human  factor  in  laws  of  distribution,  28,  29. 
Hume,  David,  Essays,  619. 
Huxley,  T.  H.,  justifies  regulation  of  property,  190;  Method  and 

Results,  190,  199. 


Idaho  Supreme  Court,  decision  on  police  power,  219. 

Ihering,  Rudolf  von,  states  social  theory  of  property,  176,  195; 
denies  absolute  right  of  property,  137;  explains  expropriation, 
492,  496;  Der  Zweck  im  Recht,  194,  512,  514. 

Illinois,  Constitution  intended  to  be  referred  to  people,  703,  704; 
Bill  of  Rights,  601;  inheritance  tax  laws,  438;  law  regulating 
weighing  of  coal,  695;  Supreme  Court,  opposed  to  labour 
legislation,  685;  position  on  police  power,  706;  decisions  on 
police  power,  223;  on  women's  employment,  645,  652;  Bar 
Association,  223. 

Immigrants,  Greek,  peonage  among,  715;  Italian,  contracts  binding, 
273;  peonage  among,  715. 

Immigration,  influence  on  economic  classes,  797,  798;  under  social- 
ism, 843. 

Immobilia,  property  in,  development  of,  274;  distinguished  from 
property  in  mobilia,  274-276,  281,  288-290. 

Income,  what  constitutes,  2-4;  sources,  14;  contract  as  source  of,  54; 
gifts  as  source  of,  54;  dependent  on  society,  10;  kinds,  24;  as 
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wealth,  22;  distribution,  5;  unearned,  tendency  to  reduce,  395, 
397,  400;  how  studied  statistically,  825;  statistics,  85-87,  825- 
852.    See  also  under  England,  Prussia,  United  States. 

Income  tax,  federal,  declared  unconstitutional,  688;  constitutional 
amendment  for,  208;  how  affecting  personal  surplus,  409.  See 
also  under  Prussia,  Wisconsin. 

Independent,  cited,  227,  473,  513,  515. 

Independence,  based  on  property,  308. 

India,  caste  system,  808,  809;  land  system,  271. 

Indiana,  statute  limiting  perpetuities,  469;  Supreme  Court,  decision 
on  waste  of  natural  gas,  146-149. 

Indians,  introduction  of  property  in  severalty,  264,  266,  267,  298. 

Individualism,  limited,  586-598;  unlimited,  598-602;  influence  on 
politics,  201,  202;  on  land  policy,  779,  780;  on  U.  S.  courts, 
107,  212,  213,  617,  618,  663-668,  680,  689,  690,  692,  694,  695, 
707,  708. 

Industrial  accidents.    See  Accidents. 

Industrial  Revolution,  a  dynamic  period,  34. 

Inequality,  legal  causes  of,  604-608;  inherent  in  law,  606,  607. 
See  also  Property. 

Ingram,  J.  K.,  History  of  Slavery  and  Serfdom,  807. 

Inheritance,  a  fundamental  economic  institution,  52,  53;  principles 
of,  420-443;  limits  movement  for  equality  of  opportunity,  410; 
effect  on  distribution,  14,  88,  93,  324;  on  national  wealth,  441, 
442;  representation,  446;  methods  of  regulation,  415-443; 
cases  illustrating,  874.    See  also  Intestate  succession. 

Inheritance  taxation,  contains  social  aim,  439;  might  finance  ex- 
propriation, 506;  exemption  of  a  minimum,  436;  effect  on  dis- 
tribution, 17;  how  far  an  interference  with  property,  354. 

Initiative,  analogous  to  U.  S.  constitutional  development,  703. 

Injunctions,  cases  on  use  of,  882-884. 

Insane,  laws  concerning  property  rights  of,  151. 

Insurance  companies,  cases  illustrating  regulation  of,  880. 

Insurance,  workingmen's,  in  universalisation  of  property,  477;  as 
replacing  employer's  liability,  367;  as  supplementing  wages, 
389;  as  guaranteeing  a  livelihood,  371;  in  England,  383;  in 
Germany,  333,  334,  367,  382,  383;  in  U.  S.,  383. 

Intellectual  property,  concept  of,  152;  becoming  free  goods,  341. 
See  also  Copyright  laws,  Patent  laws,  Trademarks. 
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Interest,  an  aspect  of  distribution,  30;  regarded  as  surplus,  407, 408. 

International  Journal  of  Ethics,  cited,  198,  259. 

International  Labour  Office,  Bulletin,  383. 

Interstate  Commerce  Commission,  position  of,  348,  349,  351,  359; 
relation  to  railways,  164;  report  on  express  rates,  364,  382; 
cases  illustrating  powers  of,  879. 

Interstate  Railway  Commission,  350. 

Intestate  succession,  how  regulated,  427,  428,  438,  447,  448. 

Intoxicants,  laws  restraining  sale  of.    See  Liquor  laws. 

Iowa,  communistic  societies,  29,  37;  treatment  of  common  employ- 
ment, 705. 

Ireland,  former  land  system,  353,  746;  changes  in,  636;  government 
aid  in  acquiring  land,  477,  752;  development  of  occupying 
ownership,  752;  introduction  of  common  pasturage,  267,  268; 
relations  between  landlord  and  tenant,  750;  abolition  of  par- 
liamentary boroughs,  772. 

Ironclad  contract,  how  far  voluntary,  569;  never  forced  on  em- 
ployers, 630. 

Irrigation,  where  practised,  546,  547.    See  also  under  Water. 

Irving,  Washington,  Sketch  Book,  137. 

Italian  immigrants,  contracts  binding,  273;  peonage  among,  715. 


Jackson,  Col.  W.  H.,  mentioned,  96,  109,  110. 

Jahrbuch  der  Bodenreform,  194. 

Jahrbuch  fur  Gesetzgebung,  Verwaltung  und  Volkswirtschaft,  733. 

Java,  law  of  landed  property  in,  292. 

Jefferson,  Thomas,  individualistic  philosophy  of,  708;  discusses 
right  of  bequest,  465,  466;  Works,  473. 

Jernigan,  T.  R.,  China  in  Law  and  Commerce,  292. 

Jevons,  W.  S.,  The  State  in  Relation  to  Labour,  671,  678. 

Johnson,  Samuel,  Dictionary,  610. 

Johnston,  Hon.  A.,  cited,  293. 

Johow,  R.,  theory  of  property,  94,  95,  109;  Entvmrf  eines  burger- 
lichen  Gesetzbuches  fiir  das  deutsche  Reich,  109. 

Jones,  B.  W.,  Law  of  Evidence,  S7k. 

Joseph,  Hebrew  patriarch,  715. 

Joseph  II,  suppresses  contemplative  orders,  471. 

Journal  of  Social  Sciences,  cited,  470,  473. 
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Journal  of  Comparative  Legislation,  cited,  706. 

Jowett,  Benjamin,  translator,  619. 

Judges,  class  bias  of,  649,  683;  systems  of  appointment  and  tenure, 

369-371,  682,  683;  share  in  development  of  contract,  557. 

See  also  United  States:  courts. 
Judiciary  Act.  See  United  States. 
Juvenal,  cited,  427. 

K 

Kales,  A.  M.,  advocates  recall  of  judicial  decisions,  223. 

Kansas,  Constitutions  of  1857  and  1858,  natural  rights  theory,  533, 
534. 

Kantorowicz,  H.  U.,  Rechtswissenschaft  und  Soziologie,  709 

Karamzin,  N.  M.,  Russische  Geschichte,  807. 

Kent,  James,  Commentaries  on  American  Law,  102. 

Kentucky,  Constitution  of  1850,  natural  rights  theory,  532-534; 
Supreme  Court  decision  on  taxation  of  municipal  property,  114. 

Killifer  Case,  743. 

King,  W.  I.,  on  limitations  of  distribution,  38;  statistical  estimates, 
312-318,  337. 

Knies,  Carl,  system  of  economics,  42,  47;  discusses  misuse  of  prop- 
erty, 135;  Politische  Oekonomie,  73;  Geld,  135,  157,  550;  cited, 
158,  271,  291. 

Knoxville,  Tenn.,  property  rights  in  water,  226. 

Konkurrenzklausel,  competition  clause,  637,  638,  641,  642. 

Kshatriyas,  a  caste  in  India,  808. 


Labor  Leader,  cited,  596,  597. 

Labour,  demand  and  supply,  30,  31,  628-634;  division  of,  26;  dis- 
agreeable kinds,  832,  833;  dangerous  kinds,  832,  833;  share  in 
distribution,  4,  5,  15,  16;  conditions  in  Mississippi  Valley,  228; 
power,  sale  of,  626-638;  organisations,  11,  16,  562.  See  also 
Trade  unions. 

Labour  contract,  peculiar  characteristics  of,  627,  630,  713,  748;  now 
often  type  contract,  720;  commission  regulation,  726;  enforce- 
ability, 562-564;  restrictions  on,  747-749;  how  treated  by  U.  S. 
courts,  67;  cases  illustrating,  871. 

Labour  legislation,  208, 681, 819;  basis  of,  356;  as  making  for  liberty, 
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698,  750,  751;  proposal  for  international,  368,  383;  as  supple- 
menting wages,  389;  limiting  hours,  368, 650,  651,  652, 656,  662, 
666,  685-687,  747,  748,  833,  842;  for  children,  134,  747,  819; 
for  women,  228,  645,  651,  652,  686,  687,  819;  must  include  men, 
718,  736,  748;  effect  on  distribution,  326,  327;  in  relation  to 
class  legislation,  644,  645;  opposed  in  name  of  labour,  652,  653, 
664,  665;  cases  illustrating,  872. 

La  Crosse  (Wis.),  regulation  of  property  in,  222. 

Laidler,  H.  W.,  Boycotts  and  the  Labor  Struggle,  574. 

Laissez-faire,  opposed  to  natural  law,  732;  embodied  in  the  "  Bakers' 
Case"  judgment,  672. 

Lake  Michigan,  right  to  view,  495. 

Lake  Shore  Railway,  92. 

Lalor,  J.  J.,  translator,  733. 

La  Mare,  Nicholas,  Traiti  de  la  Police,  217. 

Land: 
General,  a  production  good,  276, 281-288, 290;  as  an  investment, 

299,  320,  321;  as  a  source  of  wealth,  87;  characteristics,  628,  629; 

share  in  distribution,  4,  15;  improvements  mingle  with  natural 

factors,  275;  government  aid  in  acquiring,  477;  under  socialism, 

836;  methods  of  transfer,  89,  90;  taxation  of  land  values,  169,  338, 

394;  landlordism,  absentee,  353. 
Kinds,  classifications,  283-290,  294;  "living,"  283,  284,  779; 

"dead,"  283;  shore,  60,  61, 286, 287,  290,  293, 343, 357;  swamp,  836; 

used  for  surface  appropriation,  284-287,  290;  mineral  land,  see 

separate  entry;  commons,  166,  264,  265;  school  lands,  see  separate 

entry;  town  site,  162;  urban,  330, 394;  suburban,  501;  building  sites, 

285,  286;  allodial,  126. 

Property  rights,  ethics  of,  202,  237-240,  242;  justified  by  serv- 
ice, 282,  283;  as  a  stimulus,  299;  protection  of,  375,  376;  leasehold 

system,  331,  332;  titles  for,  191;  farmers  as  owners,  353;  East 

Indian  system,  271;  principles  of  public  management,  527,  528; 

municipal  ownership,  191, 192.    See  also  under  England,  Germany, 

Prussia  and  United  States. 

Landry,  Adolphe,  L'UtiliU.  Sociale  de  la  Propriety  Individuelle, 
339. 

Lange,  F.  A.,  treatment  of  legal  inequality,  620;  Die  Arbeiterfrage, 
620.  ( 

Lassalle,  Ferdinand,  discusses  retroactive  legislation,  757;  doctrine 
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of  the  silent  clause,  503,  504,  765,  775;  System  der  erworbenen 
Rechte,  503,  516,  757,  763,  775;  Reden  und  Schriften,  763. 

Lauderdale,  J.  M.,  treatment  of  property,  74;  Public  Wealth,  23,  24. 

Laundries,  legislation  for,  647;  strike  in  Chicago,  641. 

Laveleye,  Smile  de,  ideal  of  distribution,  519;  theory  of  property, 
154,  188,  532,  539;  of  vested  interests,  766;  Luxury,  161,  188, 
532;  Primitive  Property,  550. 

Law,  enforcement  of,  13;  distinguishes  between  capital  and  enjoy- 
ment goods,  277;  illustrates  social  theory  of  private  property, 
172;  connection  with  economic  development,  42,  54,  288,  495, 
655,  672,  676.    See  also  Legislation,  and  the  several  nations.     ' 

Law  Journal,  cited,  641. 

Law  Quarterly  Review,  cited,  623. 

Lawyers,  corporation,  605;  position  in  politics,  691,  695. 

Layton,  W.  T.,  estimates  incomes  in  England,  827;  Introduction  to 
the  Study  of  Prices,  827. 

Le  Rossignol,  J.  E.,  and  Stewart,  W.  D.,  State  Socialism  in  New 
Zealand,  193,  360. 

Lea,  H.  C,  "The  Dead  Hand,"  470. 

Lecky,  W.  E.  H.,  Democracy  and  Liberty,  764. 

Le  Conte,  Joseph,  "The  Theory  of  Evolution  and  Social  Progress," 
38. 

Ledlie,  J.  C,  translator,  129. 

Lee,  Justice,  cited,  417. 

Legislation,  meaning  of,  415;  represents  existing  social  forces,  11, 
365,  366,  607,  608;  concerning  land,  282-285,  292;  concerning 
building,  177-179,  195-197;  annulled  by  courts,  58;  influence 
on  distribution,  88-90;  special,  distinguished  from  class  legisla- 
tion, 644.    See  also  Law,  and  the  several  nations  and  States. 

Legislative  power,  usurped  by  courts,  678. 

Leo  XIII,  Pope,  Henry  George's  letter  to,  551. 

Lewis,  H.  T.,  "Interest  and  Profits  in  Rate  Regulation,"  412. 

Lewis,  John,  Eminent  Domain,  489,  513,  514. 

Libel  laws,  386,  387.  See  also  under  England,  Germany  and  United 
States. 

Liberty,  defined,  611-615,  624-626;  a  complex  concept,  55,  795, 
817;  a  social  product,  818,  821;  a  positive  concept,  612-615;  the 
state  the  organ  of,  608,  609;  personal,  204,  214,  215;  economic 
and  political,  134,  135;  as  protected  by  large  fortunes,  303; 
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interpreted  by  U.  S.  courts,  676,  677;  in  relation  to  contract, 
555,  611,  732;  problems  of,  624,  625;  false  individualistic  ideal 
of,  651,  818;  inadequately  treated  in  its  economic  aspect,  795 
of  contract,  see  Contract,  liberty  of. 

Libraries,  public,  278;  in  Southern  States,  280. 

Lieber,  Francis,  theory  of  origin  of  private  property,  535-541 
Political  Ethics,  304,  550,  551. 

Light,  property  rights  in,  102,  112,  113. 

Lilly,  W.  S.,  discusses  property,  302,  306;  liberty,  302,  306,  614 
Illiberal  Liberalism,  302,  306,  614,  622. 

Liquor  traffic,  ethics  of,  242,  501;  question  of  compensation,  761 
766;  vested  interests  in,  761;  ownership  of  property  used  for. 
241,  242;  license  system,  761;  laws  concerning  limit  contract 
644,  819;  dispensary  not  taxed,  115;  cases  illustrating  law  of 
873. 

Literary  property,  how  far  developed,  366-368,  382.  See  also 
Copyright. 

Literatur,  Die,  cited,  620. 

Living  wage,  theory  of,  776,  777. 

Lloyd-George,  D.,  Swindon  speech,  623.    See  also  England:  land. 

Loans,  kinds  of,  119,  120;  national,  affect  distribution,  325,  326. 
See  also  Commodatum,  Mutuum. 

Locke,  John,  theory  of  property,  70,  185,  186,  541-543;  Treatise 
on  Civil  Government,  186,  198,  541,  551. 

Loening,  Edgar,  discusses  police,  216-218,  229;  "Polizei,"  216. 

London,  ownership  of  slum  property  concealed,  247;  leaseholds, 
93;  proposed  "betterment  tax,"  213;  water  supply,  84;  Met- 
ropolitan Water  Act  of  1902,  84;  County  Council,  517,  518; 
Times,  623;  News  and  Leader,  623. 

Lorenz,  M.  O.,  classifies  wealth  in  Wisconsin,  312,  313;  Outlines 
of  Economics,  261. 

Lotteries,  laws  regarding,  390,  391,  673;  example  of  private  wealth, 
23;  and  American  colleges,  390;  movement  against,  390,  391, 
393;  how  abolished  in  England,  772;  advertisements  of,  390. 

Lotz,  W.,  Verkehrsentwichelung  in  Deutschland,  37. 

Louis  XIV,  establishes  police  force  in  Paris,  217. 

Ludwig  I  of  Bavaria,  mentioned,  482. 

Lynn  (Mass.),  forest  owned  by,  344. 
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Macaulay,  T.  B.,  defines  classes,  610. 

McCarthy,  Charles,  The  Wisconsin  Idea,  383,  742. 

McCulloch,  J.  R.,  On  Succession  to  Property,  93,  306. 

Macdonald,  J.  R.,  as  candidate  for  London  County  Council,  517, 
518,  529. 

Macgregor,  John,  Industrial  Arbitration  in  New  Zealand,  602. 

McKenna,  Justice,  cited,  147-149,  416,  417,  622. 

Mackenzie,  Lord,  defines  property,  141;  Roman  Law,  159. 

Mackintosh,  Sir  James,  discusses  private  property,  304;  Miscella- 
neous Works,  306. 

Macleod,  H.  D.,  theory  of  property,  116;  discusses  estate,  125; 
distinguishes  between  possession  and  property,  119-121; 
Elements  of  Economics,  116,  120,  129,  159;  Theory  and  Practice 
of  Banking,  129. 

Macmillan's  Magazine,  cited,  189. 

Madagascar,  slavery  abolished  in,  581,  582. 

Madison  (Wis.),  public  property  in,  357;  barbers,  conditions  of 
work,  655;  Gas  &  Electric  Company,  222;  Democrat,  98,  99, 
110,  595,  596,  602. 

Maine,  Sir  H.  S.,  discusses  the  right  of  bequest,  420;  Indian 
caste  system,  611,  808,  809;  Village  Communities,  446,  622, 
808. 

Maine,  peonage  in  lumber  camps,  715,  716;  Supreme  Court,  con- 
stitutional position,  690. 

Maitland,  F.  W.,  treatment  of  property,  72;  Collected  Papers,  72; 
Domesday  Book  and  Beyond,  72. 

Majestatsbeleidigung,  l&se  majesty,  375. 

Malthus,  T.  R.,  theory  of  private  property,  62. 

Manor,  economic  system  of.    See  England:  historical. 

Manufacturing,  public  side  of,  355;  cost  reduced  under  socialism, 
840. 

Marriage,  more  than  contract,  556,  637;  right  of,  part  of  liberty, 
817;  laws  illustrate  social  theory  of  property,  175;  laws  re- 
stricting, 818,  819. 

Marshall,  Alfred,  discusses  property,  74,  75;  wealth,  127,  128; 
Economics  of  Industry,  127,  128;  Principles  of  Economics,  39, 
44,  74-76. 
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Marshall,  Chief  Justice  John,  defines  contract,  574;  cited,  193, 
418,  419,  787,  788. 

Marshall,  William,  treatment  of  property,  71. 

Martineau,  Harriet,  translator,  38. 

Marx,  Karl,  theory  of  surplus  value,  401-403;  theory  of  property, 
544. 

Maryland,  oyster  culture  in,  361,  362,  380,  381-,  street  car  law,  645; 
mortmain  laws,  457;  inheritance  laws,  447,  448;  back  taxes, 
433,  434;  Tax  Commission,  453,  454;  Shell  Fish  Commission 
Reports,  381;  Shepherd  Bill,  381.    See  also  Baltimore. 

Marz  (Munich),  cited,  733. 

Massachusetts,  as  leader  in  labour  legislation,  681;  Constitution 
of  1779-80,  203;  Constitution  favourable  to  broad  decisions, 
683;  inheritance  laws,  445;  statute  indemnifying  men  thrown 
out  of  work,  385,  386;  shore  rights  in,  60,  61,  343;  forest  lands, 
344;  public  utilities,  508,  516,  772;  wealth  statistics,  311,  312, 
316,  318,  319;  Supreme  Court,  228,  235,  236;  enlightened  social 
philosophy  of,  591,  681,  683;  constitutional  position  of,  690; 
abolishes  slavery,  581;  decision  regulating  contract,  653;  deci- 
sion on  buildings,  221,  222;  Bureau  of  Statistics  of  Labor, 
311,  312;  Report,  337;  Trustees  of  Public  Reservation,  343. 

Mayer,  Valentin,  Eigmtum  nach  den  verschiedenen  Weltanschau- 
ungen,  157. 

Mayo,  D.,  discusses  property,  302, 303, 306;  "The  Duty  of  Educated 
Negroes,"  306. 

Mazzini,  Giuseppe,  defines  liberty,  613,  622;  Rights  and  Duties,  622. 

Mediastini,  class  of  slaves,  804. 

Menger,  Anton,  discusses  equality,  604,  619;  Recht  auf  den  vollen 
Arbeitsertrag,  372,  384;  "Das  burgerliche  Recht  und  die  besitz- 
losen  Volksklassen,"  159,  619. 

Meyer,  Georg,  Das  Recht  der  Expropriation,  512. 

Mexico,  conditions  contrasted  with  U.  S.,  211;  irrigation  in,  546; 
peonage,  734. 

Miaskowski,  A.,  discusses  intestacy,  427. 

Michigan,  barbers'  Sunday  closing  law,  647,  648;  Supreme  Court 
decision  on,  647,  648;  Law  Review,  259,  622,  650,  706,  708. 

Middle  Ages,  economic  changes,  499, 

Migration,  right  of,  part  of  liberty,  817;  laws  restraining,  820. 

Mill,  J.  S.,  theories  of  production  and  distribution,  26,  27,  32;  dis- 
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cusses  wealth,  21,  22;  theory  of  property,  63,  72, 172,  251,  252, 
543,  781,  782;  discusses  inheritance,  438,  441,  465;  theory  of 
minimum  profits,  407;  position  on  social  reform,  476;  theory  of 
vested  interests,  778,  779;  denies  right  to  exclude  public  from 
natural  wonders,  61,  62;  discusses  binding  nature  of  treaties, 
730;  objects  to  indissoluble  marriage,  637;  discusses  English 
rule  in  India,  271;  character,  778;  criticised,  27;  Essays  on 
Some  Unsettled  Questions  of  Political  Economy,  20,  21 ;  Prin- 
ciples of  Political  Economy,  32,  37,  44,  68,  69,  251,  252,  259,  271, 
449,  473,  791,  807;  mentioned,  77. 

Milwaukee  Leader,  cited,  37;  Evening  Wisconsin,  109. 

Mimeograph  Case,  712,  713. 

Mineral  land,  283,  284,  290;  property  rights  in,  154-156,  162,  163, 
169,  779,  780;  proposed  expropriation,  501.  See  also  under 
England,  Prussia,  and  United  States. 

Miners,  legislation  for.    See  Coal  mines. 

Minimum  wage.    See  Wages,  minimum 

Minnesota,  barbers'  Sunday  law  in,  223;  Supreme  Court  decision  on 
property  in  animals,  146. 

Minors,  contracts  binding,  591,  726. 

Mississippi,  fraudulent  land  sale  in,  787. 

Mississippi  valley,  employment  conditions  in,  228. 

Missouri,  mentioned,  163. 

Mitchell,  John,  position  in  Anthracite  Coal  Strike,  563. 

Mobilia,  as  qualified  property,  102;  distinguished  from  immobilia, 
274-276,  281,  288-290. 

Mohammedan  land  law,  282,  292;  law  of  contract,  569. 

Mohl,  Robert  von,  use  of  term  police,  217;  Polizeiwissenschaft,  217. 

Money,  special  property  laws  for,  281,  291. 

Money,  L.  G.  C,  Riches  and  Poverty,  337. 

Monist,  The,  cited,  38. 

Monopoly,  a  fundamental  force  in  economics,  55;  as  an  aspect  of 
distribution,  30;  copyright  as  promoting,  171;  in  contracts, 
724;  natural,  public  ownership  of,  345,  346;  skill,  instances  of, 
633;  gains,  regarded  as  surplus,  407,  408,  414;  tendency  to 
reduce,  392;  treatment  of,  by  founders  of  American  Republic, 
399;  treatment  of,  by  U.  S.  constitutional  system,  466, 473, 474; 
limitations  of,  358;  legislation  against,  572. 

Montesquieu,  C.  de  S.,  theory  of  property,  545;  Spirit  of  Laws,  551. 
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Moorcroft,  traveller,  715. 

More,  Sir  Thomas,  theory  of  property,  70;  Utopia,  70. 

Mormons,  practise  irrigation,  546,  547. 

Morris,  Sylvanus,  Dean  of  the  Law  Department,  University  of 

Georgia,  109,  110. 
Mortgage,  no  part  of  social  wealth,  23. 
Mortmain  legislation,  454-457,  470,  472,  749. 
Mortuaria,  heriots,  813. 
Moses,   legislation  concerning  slavery,   715;   regulates  property, 

181,  182. 
Municipal  ownership  of  public  utilities,  114,  115;  of  building  sites, 

285.    See  also  the  several  cities. 
Munich,  lottery  advertisements,  390;  Nymphenburg,  482. 
Music  as  public  service,  341. 
Mussulman  law.    See  Mohammedan  law. 
Mutuum,  species  of  loan,  120,  121,  127, 129. 

N 

Napoleonic  Code.    See  France:  legal. 

Narcotics,  laws  against,  172,  175. 

Nation  (N.  Y.),  cited,  641. 

National  Conference  on  City  Planning,  Reports,  357. 

Natural  law,  private  property  as  rooted  in,  700,  701 ;  regulation  of 
contract  conforms  to,  732;  opposed  to  laissez-faire,  732.  See 
also  Natural  rights. 

Natural  monopolies.    See  Monopoly. 

Natural  resources,  appropriation  of,  323,  324;  movement  for  pub- 
lic ownership,  394;  as  source  of  private  wealth,  87;  given 
away,  779,  780;  in  old  and  new  countries,  322-324.  See  also 
Conservation  movement,  England:  land,  Germany:  land,  and 
United  States:  land. 

Natural  rights,  do  not  exist  prior  to  laws  and  constitutions,  534; 
said  to  include  right  of  bequest,  418,  419;  theory  of,  applied  to 
land,  779;  influence  on  U.  S.  courts,  107;  no  foundation  for 
argument,  504;  connection  with  social  theory  of  private  prop- 
erty, 181;  position  of  Congress  towards,  675,  676.  See  also 
Personal  rights. 

Natural  selection,  underlies  distribution  of  wealth,  51. 

Naturalwirtschafl,  nature  economy,  26. 
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Negroes,  standard  of  life,  801;  unwillingness  to  work,  633;  advan- 
tages of  property  for,  302;  peonage  among,  716;  antipathy  for, 
280.    See  also  Slavery. 

Net  assets,  126,  127. 

Netherlands,  early  postal  system  of,  82,  83.  .  See  also  Holland. 

New  Zeit,  Die,  cited,  642,  763. 

Neumann,  F.  J.,  Die  Steuer  und  das  offentliche  Interesse,  512. 

Nevinson,  H.  W.,  Modem  Slavery,  582,  583,  585. 

New  England,  survival  of  common  property,  265;  savings  banks, 
326. 

New  feudalism,  711-729;  defined,  711-713;  full  development  of, 
713,  714.    See  also  Germany:  labour  and  industry. 

New  Hampshire,  White  Mountains,  513. 

New  York  and  New  Haven  Railway,  blacklisting  in,  607. 

New  York  Central  and  Hudson  River  Railway,  81,  92. 

New  York  City,  investment  in  land,  320;  property  rights  in  gas, 
226;  water  supply,  84;  legal  aid  for  working  class,  605,  606; 
building  regulations,  179,  180,  197;  bakers'  conditions  of  em- 
ployment, 674;  street  car  policy,  87,  88,  92;  street  railway  case, 
see  Broadway  Surface  Railway  Case;  wealth  distribution,  319- 
321;  income  statistics,  85-87,  830;  Public  Service  Commission, 
93;  Board  of  Estimate  and  Apportionment,  92;  Municipal 
Bureau  of  Franchises,  92,  93;  Bar  Association,  710;  Central 
Park,  278;  New  Theatre,  741;  Trinity  Church  as  land  owner, 
457,  458;  People,  198;  Sun,  85;  Times,  740;  Tribune,  85. 

New  York  State,  Constitution  of  1894, 130;  forest  lands,  59;  public 
utility  franchises,  497,  515;  canals,  286;  railways,  80,  81;  wealth 
statistics,  319;  rights  of  way,  173,  174;  eminent  domain,  173, 
174;  tax  laws,  515;  inheritance  tax  law,  434,  435;  workmen's 
insurance  law,  235;  proposed  workmen's  compensation  act,  710; 
ten  hour  law  for  bakers,  662;  law  concerning  cigar  manufacture, 
686, 695;  suicide  laws,  175;  usury  laws,  15;  Ford  Franchise  Tax 
Law,  515;  Court  of  Appeals,  663;  position  on  contracting  out, 
635, 636;  decision  on  insurance,  235;  decision  on  franchises,  580, 
584;  decisions  on  water  rights,  229-232;  decision  in  Broadway 
Surface  Railway  Case,  786;  Superior  Court,  662;  Oneida 
County  Court,  662;  Boards  of  Tax  Commissioners,  515; 
Bureau  of  Statistics  of  Labor  Report,  670;  Forest,  Fish  and 
Game  Commission  Reports,  67. 
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New  Zealand,  land  policy,  88,  93,  169,  192,  193;  labour  legislation, 
645;  minimum  wage  legislation,  384;  compulsory  arbitration, 
355,  360,  562,  598;  labour  contracts  enforceable,  562;  Monthly 
Review,  601. 

Newcomb,  Simon,  Principles  of  Political  Economy,  358. 

Newport  (R.  I.),  shore  rights  in,  357. 

Newspapers,  postage  rate  on,  526,  527,  529,  530. 

Niagara  Falls,  public  property,  59,  62,  343. 

Nichols,  Philip,  Eminent  Domain,  513. 

Nineteenth  Century,  cited,  189,  199. 

North  American  Review,  cited,  449. 

North  Carolina,  Declaration  of  Rights,  467;  Supreme  Court,  deci- 
sion on  property  rights,  189,  190;  decision  on  eminent  domain, 
488,  489;  decision  on  inheritance,  417. 

Northern  Securities  Case,  673. 

Northwest  Territory,  source  of  public  lands,  191. 

North-western  States,  land  policy  of,  167,  168. 

Noyes,  J.  H.,  History  of  American  Socialisms,  37. 

Nuda  pacta,  extra-contractual  agreements,  577. 

0 

Obligatio  ex  contractu,  vested  interests,  756,  757. 

Ocean,  property  in,  294,  295,  334-336. 

Occupancy,  creates  property  right,  102. 

Odyssey,  slavery  in,  802. 

Oertmann,  Paul,  "Enteignungsrecht,"  194. 

Ogg,  F.  A.,  Social  Progress  in  Contemporary  Europe,  227. 

Ohio,  public  lands,  191;  no  separate  legislation  for  cities,  644;  treat- 
ment of  common  employment,  705;  mortmain  legislation,  455, 
472;  inheritance  laws,  436,  437,  445,  449. 

Oil,  mineral,  property  rights  in,  113. 

Oklahoma,  land  scramble,  486,  513;  natural  gas  in,  221. 

Old  age  pensions,  how  far  an  encouragement  to  save,  333;  as  sub- 
stitutes for  property,  333;  under  socialism,  842. 

Ontario,  Province  of,  treatment  of  shore  lands,  287,  293. 

Opium  laws.   See  Narcotics. 

Orton,  Jesse  F.,  "An  Amendment  by  the  Supreme  Court,"  227; 
"Confusion  of  Property  with  Privilege,"  227;  "Privilege  be- 
comes Property  under  the  Fourteenth  Amendment,"  227. 
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Ottley,  R.  L.,  defines  liberty,  613,  614;  "Freedom  in  Christian 

Ethics,"  613,  614. 
Outlook,  cited,  157,  158,  742. 
Ownership,  problems  of,  237-246;  ethical  laws,  245,  246;  cultivates 

care,  300,  301;  develops  personality,  301;  of  agricultural  land, 

353;  peasant  proprietors,  331.    See  also  Property  and  Wealth. 
Oxford,  Bishop  of  (Charles  Gore),  ed.,  Property,  Its  Rights  and 

Duties,  78. 
Oysters,  property  rights  in,  112;  land  used  for  cultivation  of,  287; 

right  to  plant  in  Virginia,  293;  in  Chesapeake  Bay,  361,  362, 

380,  381. 


Packing  houses,  163. 

Page,  T.  W.,  The  End  of  Villainage  in  England,  797. 

Paine,  Thomas,  theory  of  private  property,  202;  Rights  of  Man,  227. 

Palgrave,  R.  H.  I.,  Dictionary  of  Political  Economy,  440,  472,'  763. 

Palmer,  W.  B.,  on  Calumet  and  Hecla  Mining  Co.,  640. 

Pariahs,  in  India,  808. 

Parks,  as  free  goods,  521,  526;  adapted  for  public  property,  278, 
279,  343,  344;  essential  to  public  health,  115;  municipal  ex- 
penditure on,  232,  233;  work  on,  for  unemployed,  374,  375; 
music  in,  341. 

Partnerships,  property  of,  268,  270,  289. 

Passos,  Dr.,  prefect  for  improvement  of  Rio  de  Janeiro,  502. 

Patents,  property  in,  152,  153,  274;  as  social  monopolies,  346;  as 
class  privileges,  770;  of  nobility,  643. 

Patterson,  Justice,  defines  property,  106,  107. 

Paulsen,  Friedrich,  discusses  property  regulation,  185. 

Paulus,  advocates  labour  theory  of  private  property,  541. 

Peabody,  G.  F.,  philanthropist,  110. 

Peckham,  Justice,  opinion  in  "Bakers'  Case,"  663-668. 

Peculium,  property  allowed  to  slaves,  804,  807. 

Pennsylvania,  Constitutions  and  entailments,  468;  mortmain  laws, 
457;  statutes  against  mutilating  trees,  381;  miners'  collective 
bargaining,  602;  Supreme  Court  decision  on  truck  payment, 
223;  University  Law  Review,  160. 

Pennsylvania  Railway,  87. 

Pensions.    See  Old  age  pensions. 


INDEX  973 

Peonage,  defined,  733-735;  instances  of,  273,  715-718;  contracts, 

examples  of,  716-718.     See  also  Immigrants,  and  Southern 

States. 
Perpetuities,  treatment  of,  in  U.  S.,  466-469,  473,  474. 
Perpetuity,  characteristic  wrongly  ascribed  to  property,  151. 
Personal  conditions,  a  fundamental  economic  institution,  52-55; 

depend  on  contract,  58;  limited  by  property  rights,  58. 
Personal  rights,   distinguished  from  property  rights,   379;  why 

less  well  protected,  375-378;  give  meaning  to  liberty,  817. 

See  also  Natural  rights. 
Personal  services,  property  in,  274, 289;  need  for,  as  cause  of  slavery, 

805;  contracts  for,  never  specifically  enforced,  562;  under 

socialism,  834,  835,  838;  distinguished  from  wealth,  128,  130, 

131;  as  source  of  wealth,  20,  21;  contribute  to  comfort,  31. 
Persons,  Warren,   "Variability  in  the  Distribution  of  Wealth," 

337,  339. 
Petroleum  Gazette  (Titusville),  160. 
Petty,  Sir  William,  Verbum  Sapienti,  36. 
Phelps,  L.  R.,  discusses  endowments,  440,  450;  "Endowments," 

472. 
Philanthropy,  methods  of,  33. 
Philippine  Islands,  property  systems,  267,  298;  how  acquired  by 

U.  S.,  541;  lands  of  friars,  497. 
Phillips,  U.  B.,  cited,  807. 
Physiocrats,  emphasise  idea  of  general  well-being,  25;  consider  rent 

a  surplus,  402,  404,  413;  influence  on  English  economists,  72; 

on  Jefferson,  708. 
Pittsburg,  U.  S.  Steel  Company,  355. 

Plantation  system  in  Southern  States.    See  under  Southern  States. 
Plato,  Republic,  804;  cited,  427. 
Plautus,  mentioned,  804,  807. 
Playgrounds,  need  of,  258;  as  public  property,  343. 
Poisons,  laws  regulating  the  sale  of,  644. 
Police,  meanings  of  term,  215,  218;  under  socialism,  838.    See  also 

under  France:  historical,  and  Prussia:  historical. 
Police  power,  defined,  206,  207,  218-221,  233,  234,  665,  701,  702; 

origin  of,  205,  206,  224;  essence  of,  220,  224,  225;  positive 

theory  of,  671,  673;  peculiar  to  U.  S.,  207;  held  to  belong  to 

separate  States,  224;  a  judicial  power,  206;  place  in  jurispru- 
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deuce,  200;  importance  for  economics,  206,  207;  possibilities 
of  expansion,  780,  781;  how  affecting  liberty,  214,  215,  821; 
relation  to  property,  200-236;  relation  to  contract,  214,  215, 
558,  559;  relation  to  vested  rights,  210,  214,  215,  774;  includes 
public  health,  699,  700;  distinguished  from  eminent  domain, 
206,  207,  227,  228;  negative  view  of,  666,  668;  cases  illustrating, 
861,  862,  869-881. 

Political  Science  Quarterly,  cited,  38,  412. 

Polizei,  police,  216. 

Polizeiwissenschaft,  police  science,  216. 

Pollock,  Sir  Frederick,  history  of  contract,  557,  558,  560;  "Con- 
tract," 557,  575;  Principles  of  Contract,  560. 

Poor,  N.  V.,  Manual  of  Railroads,  92. 

Poor  Laws,  guarantee  right  to  minimum  income,  371.  See  also 
under  England:  historical. 

Pope,  Herbert,  "The  Power  of  the  Courts,"  228. 

Population,  movements  of,  14. 

Possession,  as  developing  into  common  property,  264;  in  relation 
to  property,  118-124,  127-130;  distinguished  from  property, 
600,602. 

Post-office,  finance  of,  521,  526,  527,  529,  530;  as  interfering  with 
free  contract,  673;  public  and  private  ownership  of,  82-84; 
law  of  public  property  in,  107. 

Pound,  Roscoe,  on  sociological  jurisprudence,  707;  "The  End  of 
Law,"  199;  Readings  in  Roman  Law,  551. 

Poverty,  causes  of,  2,  3;  as  causing  slavery,  805,  806. 

Prescription,  as  source  of  vested  interests,  757. 

Prevention  of  cruelty  to  animals,  laws  for,  174, 175. 

Primogeniture,  effect  on  property,  306. 

Private  enterprise,  advantages  of,  347-349. 

Private  property: 
Theories  of  origin,  theistic,  532,  543,  544;  natural  rights,  531, 

532-534;  human  nature,  531,  535-538,  540;  labour,  531,  540,  541- 

543;  legal,  532,  544,  545;  robbery,  532,  544;  occupancy,  531,  538- 

541;  social  contract,  531,  534,  535;  general  welfare,  532,  545-549. 
Characteristics,  defined,  101,  138-142;  fundamental  economic 

institution,  58;  cement  of  society,  304;  corresponds  to  human  needs, 

305,  700,  701;  flexibility  of,  701. 
Dynamics,  grounds  for  maintaining,  295-305,  307-336;  univer- 
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salisation  of,  475-477;  socialisation  of,  477-481;  movements  for 
improvement,  340;  restrictions  on,  341-352;  changes  in  modes  of 
acquiring,  341,  388-410;  influence  on  distribution,  79;  development 
of  rights  akin  to,  341,  361-379;  change  into  public  property,  352- 
356,  487-510;  distinguished  from  public  property,  107,  116,  263, 
268;  from  common  property,  265;  from  inheritance,  415,  417. 

Public  regulation,  right  of,  176-190,  195-197;  upheld  by  econ- 
omists, 186-189;  by  moralists,  185,  186;  by  religious  teachers, 
181-185;  by  jurists,  189, 190;  in  U.  S.  courts,  176-180, 197;  esthetic 
element  in,  see  ^Esthetic  element  in  property  regulation;  modes  of, 
17;  disadvantages  of,  347-351. 

Individual  and  social  aspects,  individual  side,  136, 165;  devel- 
oped by  police  power,  209;  social  side,  136-156, 165;  how  developed, 
209,  341,  351,  352;  results  of  developing,  356;  connection  with  police 
power,  209;  social  theory,  165-190,  238,  239,  244;  based  on  police 
power,  205;  results,  248-258;  analogous  to  social  theory  of  contract, 
615,  616.    See  also  Property  and  Public  property. 
Production,  based  on  wants,  298,  299;  factors  engaged  in,  2,  3; 
limits  of,  30,  31;  relatively  neglected  by  economists,  825;  rela- 
tion to  distribution,  27-30;  under  socialism,  825-851;  goods, 
can  be  either  mobilia  or  immobilia,  274,  281;  distinguished 
from  enjoyment  goods,  276,  277,  281. 
Professions,  under  socialism,  838. 

Profits,  as  aspect  of  distribution,  30;  on  public  undertakings,  how 
far  justifiable,  520,  521-523,  525,  526;  movement  for  regulation 
of,  391-393,  412. 
Progressives,  gifts  to,  306. 
Proletariat,  name  for  propertyless  class,  307. 
Property: 

Concepts,  fundamental  institution,  52,  53,  96;  neither  good  nor 
evil,  334,  335,  a  changing  concept,  153,  250,  251;  definitions  of, 
94-102,  105-108;  theories  of  origin,  94,  95;  attributes  of,  132-156; 
connected  with  contract,  53,  555;  relation  to  distribution,  1-6,  53, 
79-91;  source  of  vested  interests,  54,  756;  relation  to  government, 
133-135;  to  police  power,  200-235;  composed  of  rights,  60,  106,  108, 
263,  288;  exclusive  but  not  absolute,  135-156;  distinguished  from 
personal  rights,  379;  better  protected,  375-378;  right  to  misuse 
discussed,  106,  135-156;  seat  of  social  authority,  133;  obstacle  to 
social  reform,  210,  211;  peculiar  position  of,  in  United  States,  200, 
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227;  controlled  by  Federal  Government,  224,  225;  interpretation  by 
U.  S.  courts,  65,  204,  205;  English  courts,  65;  cases  illustrating  use 
of  term,  855-861. 

Changes,  intensivity  of,  60, 154-156;  extensivity,  58-60;  fluidity, 
451,  452;  tends  to  accumulate,  326,  327;  effect  of  laws  regarding 
transfer,  89,  90;  changes  in  value  of,  14. 

Effects,  on  character,  300,  304-310;  limits  movement  for  equal- 
ity of  opportunity,  410;  non-property  owners  influenced  by  owners, 
328-331;  young  wage-earners,  not  indispensable  to,  320. 

Kinds,  original  form  probably  common,  540,  541,  551;  public 
distinguished  from  common,  264,  265,  268;  severalty  suited  to 
civilisation,  266,  267;  classified  with  regard  to  owners,  263-270,  288, 
289;  classified  with  regard  to  objects,  273-288;  corporate,  com- 
pared with  individual,  268-272;  in  human  beings,  see  Slavery;  in 
tame  animals,  100-104. 

See    also    Common    property,    Ownership,   Private    property, 
Public  property,  Qualified  property  and  Slavery. 
Prothero,  R.  E.,  English  Farming,  816. 

Proudhon,  P.  J.,  theory  of  property,  544;  What  is  Property,  550. 
Prussia: 

Land,  peasant  ownership,  331,  332;  sale  of  public  domain,  168; 
land  law,  139;  law  of  mineral  land,  154,  155,  162,  163,  283;  state 
farms,  528. 

Historical,  Frederick  the  Great,  code  of,  139,  159,  757,  758; 
organises  police  force,  217,  218;  domestic  service  ordinance,  813; 
Frederick  William  I  remodels  police,  217. 

Miscellaneous,  railways,  how  acquired  by  state,  386,  500,  760; 
railway  management,  520,  521,  527,  530;  wealth  statistics,  316,  318, 
319;  income  statistics,  825,  826,  830,  850;  income  tax,  315;  public 
property  in  game  and  fish,  100;  Parliament,  61. 

Publications,  Statistisches  Jahrbuch,  530;  Allgemeines  Land- 
recht,  139,  140,  758. 
Public  finance,  content,  41;  place  in  a  system  of  economics,  44,  45; 

in  Germany,  41;  neglected  by  English  economists,  44. 
Public  management,  effect  on  profits,  391,  392. 
Public  office  as  property,  342;  as  a  trust,  342,  761 ;  as  vested  interest, 

761;  assignment  of  salary,  570. 
Public  opinion,  power  of,  11. 
Public  property,  defined,  102;  implies  social  control,  452,  517; 
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principles  of  management,  520-528;  "keep  out"  policy,  345, 
346;  "let  alone"  policy,  345,  346;  inadequate  treatment  by 
economists,  107,  108;  suitable  for  public  utilities,  349,  350;  as 
a  protection  to  private  property,  258;  change  from,  to  private 
property,  352-356,  485;  distinguished  from  private  property, 
268;  from  free  goods,  107;  exemption  from  taxation,  114, 
115. 

Public  purpose,  a  flexible  term,  698;  need  for  enlarged  conception  of, 
503. 

Public  securities,  diffusion  of,  325,  326. 

Public  service  as  a  career,  41,  691,  704. 

Public  utility  franchises,  644;  public  ownership,  349,  350,  785,  786; 
effect  of,  91;  as  source  of  private  wealth,  87;  position  of  em- 
ployees, 563;  use  of  contracts,  724-726;  regulation,  346;  cases 
on,  876,  877. 

Pueblo  Indians,  practise  irrigation,  546. 

Pufendorf,  Samuel,  theory  of  slavery,  715. 

Pullman  (111.),  housing  policy,  640. 

Pure  food  laws,  650. 

Putnam,  G.  H.,  The  Question  of  Copyright,  382. 

Putter,  J.  St.,  use  of  term  police,  218;  Institutiones  Juris  Publici 
Germanici,  218. 

Q 

Qualified  property,  kinds  of,  100,  102. 

Quarantine,  laws  of,  174. 

Quarterly  Journal  of  Economics,  cited,  7,  18,  337,  339,  828,  829. 

Quesnay,  F.,  discusses  wealth,  22. 

Quincy,  Josiah,  Mayor  of  Boston,  596. 

R 

Radicals,  treatment  of  vested  interests,  778. 
Railroad  Commission,  Wisconsin.    See  Wisconsin:  Railroad  Com- 
mission. 
Railways: 

General,  as  a  class  of  property,  643;  property  rights  in,  163, 164; 
financial  system,  327;  capitalisation,  507,  508;  discrimination,  330; 
expropriation,  491,  495,  507,  508;  rates,  Supreme  Court  decision  on, 
225;  contract  implied  in  tickets,  579,  724;  accidents,  376,  607;  level 
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crossings,  376,  377,  495;  elevated,  113,  495;  passenger  service,  527; 
freight  service,  527. 

Systems  of  owneeship,  private,  80,  83, 85, 270;  quasi-public,  155, 
156,  163,  164;  public  control  for  mails,  780;  public  regulation,  350, 
682;  cases  illustrating,  877-879;  State  commissions,  348,  349;  public 
control  or  ownership,  345,  346,  347,  349;  public  ownership,  59,  80, 
81,  92,  505,  506,  510;  principles  of  public  management,  527. 

See   also   England,   Prussia,   Transportation,   Wisconsin   and 
Wurtemberg. 
Raleigh,  Thomas,  defines  possession,  118, 119;  Law  of  Property,  105, 

106,  118,  119. 
Randolph,  C.  F.,  Eminent  Domain,  513. 

Ransom,  W.  L.,  Majority  Rule  and  the  Judiciary,  708;  cited,  696. 
Rashdall,  Hastings,  Property,  78. 
Raymond,  Daniel,  discusses  wealth,  24. 
Real  estate,  content  of  term,  489,  490.    See  also  Land. 
Real  Estate  Record  and  Guide,  179,  180. 
Recall  of  judges,  683,  688,  689;  how  far  reactionary,  370,  371,  691; 

of  judicial  decisions,  222,  223,  696,  697. 
Rechtspflege,  justice,  216,  217. 
Reeve,  S.  A.,  Cost  of  Competition,  841,  851. 
Reeves,  W.  P.,  State  Experiments  in  Australia  and  New  Zealand, 

602. 
Referendum,  analogy  with  constitutional  development,  703. 
Reformation,  expropriation  in,  497. 
Reinsch,  P.  S.,  Colonial  Administration,  583,  585. 
Relationship,  varying  strength  of  idea,  427,  428. 
Rent,  regarded  as  surplus,  402-405,  407,  408-410,  414;  share  in 

distribution,  4;  how  affected  by  gratuitous  public  services, 

523 ;  movement  for  eliminating,  394.    See  also  Single  tax. 
Residence,  as  cause  of  serfdom,  810. 
Resources,  defined,  126-128. 
Review  of  Reviews,  cited,  449. 
Rhode  Island,  Constitution  of  1843,  68;  charter  of,  67;  shore  rights, 

60,  287,  357. 
Ricardo,  David,  theory  of  private  property,  62,  63;  of  surplus  value, 

403,  404,  407;  Principles  of  Political  Economy  and  Taxation, 

403,  413. 
Richardson,  Judge,  cited,  595. 
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Riechers,  Helene,  Secretary  of  the  Women's  Committee,  Association 
of  German  Actors  and  Actresses,  741. 

Right  to  an  assured  income,  369-371. 

Right  to  be  well  born,  368. 

Right  to  cleanliness,  368. 

Right  to  protection  of  personal  powers,  367. 

Right  to  reputation,  375,  386,  387. 

Right  to  work,  as  an  ideal,  371-375;  individualistic  view  of,  694, 
695;  needs  protection,  379;  demanded  by  socialists  and  non- 
socialists,  371. 

Rights,  created  by  society,  504.  See  also  Natural  rights,  Personal 
rights,  and  Vested  interests. 

Rights  of  way,  legal  basis  of,  204;  of  railway  companies,  137,  138; 
in  England,  137,  157,  158,  354,  359,  360;  in  Germany,  61,  137, 
353,  354;  in  Scotland,  69, 158;  in  New  York  State,  173, 174. 

Rio  de  Janeiro,  eminent  domain  in,  501,  502,  515. 

Riparian  rights,  344;  private  ownership  of,  780;  modified  in  public 
interest,  547,  548;  how  to  regain,  789. 

Ritchie,  D.  G.,  Natural  Rights,  197,  509,  534,  550. 

Roads.    See  Highways. 

Robinson,  J.  H.,  Readings  in  European  History,  227. 

Rochester  (N.  Y.),  unfenced  gardens  in,  483;  Democrat,  109. 

Rodman,  Justice,  cited,  417. 

Rogers,  J.  E.  T.,  fears  development  of  vested  interests,  210;  "Vested 
Rights,"  228,  763. 

Roguin,  Ernest,  La  Regie  de  Droit,  709. 

Roman  Catholic  Church,  and  social  theory  of  property,  253. 

Roman  law,  distinguishes  between  possession  and  property,  119; 
between  contract  and  vested  interests,  756,  757;  theory  of 
property,  135,  136, 157,  253-255,  538,  539,  551;  property  rights 
not  unrestricted,  253-255;  how  far  misuse  allowed,  135,  136; 
law  of  inheritance,  421,  428,  448,  449;  law  of  contract,  567; 
concerning  suing  for  fees,  578,  579;  servitudes,  138;  compared 
with  German  law,  539;  influence  on  Napoleonic  code,  140. 

Rome,  slavery  in,  802,  804;  causes  of  the  fall  of,  258,  262. 

Roscher,  Wilhelm,  discusses  voluntary  slavery,  714;  gradations 
among  slaves,  802,  804;  peculium,  804;  Principles  of  Political 
Economy,  733,  807;  Geschichte  der  Nationalokonomik,  47. 

Rosier,  H.,  Das  soziale  VerwaUungsrecht,  512. 
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Ross,  P.  V.,  Inheritance  Taxation,  450. 

Rowe,  L.  S.,  "Transformation  of  Rio  de  Janeiro,"  515 

Rowntree,  B.  S.,  Land  and  Labour,  93. 

Rubber  industry,  increasing  costs  in,  835. 

Russell,  Alfred,  "Status  and  Tendencies  of  the  Dartmouth  College 

Case,"  886. 
Russia,  causes  of  slavery  in  ancient,  805;  serfdom,  how  abolished, 

490. 
Ryan,  J.  A.,  Henry  George  and  Private  Property,  253,  254,  259. 
Ryan,  Chief  Justice,  cited,  682. 

S 

Sagamore  Sociological  Conference,  775. 

Sailor's  Snug  Harbor,  large  property  owner,  458. 

St.  Louis  Circuit  Court,  decision  on  baseball  contracts,  742,  743. 

St.  Paul  (Minn.),  mentioned,  99. 

Saint-Simon,  C.  H.,  discusses  inheritance,  412;  mentioned,  438. 

Salmon,  L.  M.,  Domestic  Service,  816. 

San  Francisco  (Cal.),  law  concerning  public  laundries,  647. 

Sanitary  laws,  meaning  of,  174,  368.    See  also  Health. 

Savigny,  F.  C.  von,  defines  contract,  564, 568;  criticises  Lassalle,  512. 

Savings  banks,  influence  on  property  accumulation,  476,  477; 
effect  on  distribution,  326,  327;  protest  against  governmental, 
773;  postal,  476,  477;  school,  477. 

Sax,  Emil,  Verkehrsmittel,  529. 

Say,  J.  B.,  discusses  property,  64;  wealth,  24;  Political  Economy, 
63,  64;  Cours  Complet  d' Economic  Practique,  64. 

Schaffle,  A.  E.,  defines  liberty,  614,  615;  Hopelessness  of  Socialism, 
614,  623. 

Schaffner,  M.  A.,  Labor  Contract,  602,  639. 

Scheel,  H.  von,  theory  of  property,  141,  142,  151,  188;  discusses 
inheritance  regulation,  420-425,  439;  "Taxation  of  Inher- 
itance," 424, 446;  "Erbrecht,"  420, 446;  "Eigentum,"  109, 141, 
142,  550,  551. 

Schloesser,  H.  H.,  and  Clark,  W.  S.,  Legal  Position  of  Trade  Unions, 
602. 

Schmoller,  Gustav,  discusses  type  contracts,  657;  Grundriss  der 
aUgemeinen  Volkswirtschaftslehre,  639,  657;  Grundfragen  der 
Sozialpolitik,  261;  Jahrbuch  fur  Gesetzgebung,  447. 
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Schofield,  Henry,  mentioned,  707. 

School  lands,  191;  conditions  of  sale,  167,  168;  in  Ohio,  191. 

Schwabenspiegel,  code  of  law,  471. 

Scientists,  considered  as  a  group,  796. 

Scotland,  land  conditions,  752;  rights  of  way  on  moors,  158;  Access 

to  Mountains  Bill,  69;  Loch  Lomond,  right  of  access  to,  279; 

Glasgow  cotton  spinners'  trial,  593.    See  also  England. 
Scott,  Thomas,  argues  in  favour  of  selling  public  land,  338. 
Script  laws,  how  far  constitutional,  659,  660.    See  also  Anti-truck 

laws. 
Secularisation,  need  for,  498. 

Segnier,  Advocate  General,  and  vested  interests,  770. 
Senators,  popular  election  of,  208,  209. 
Seneuil,  Courcelle,  treatment  of  liberty  and  authority,  64,  65; 

Traite  d'Economie  Politique,  64,  65. 
Senior,  Nassau,  theory  of  surplus  value,  404-407, 408,  413;  discusses 

services  and  commodities,  21;  Political  Economy,  413. 
Sentall,  plaintiff  in  suit,  103. 
Serfdom,  causes,  810;  as  included  in  status,  797;  classes  in,  810,  811; 

importance  in  distribution,  54,  55;  transition  to  wage  system 

from,  811,  812. 
Servants.    See  Domestic  Service. 
Send  honestiores,  class  of  slaves,  807. 
Servi  ordinarii,  class  of  slaves,  804. 
Servia,  Code  distinguishes  between  landed  and  other  property, 

282,  292. 
Services.    See  Personal  services. 
Servitude,  property  right,  138,  354. 

Settlements,  restrictions  on,  749;  law  of,  see  England:  historical. 
Shaftesbury,  Earl  of,  cites  child  labour  case,  684,  685. 
Shakers,  system  of  distribution,  29,  37. 
Shakespeare,  W-,  King  Lear,  607. 
Shambaugh,  B.  M.  H.,  Amana,  the  Community  of  True  Inspiration, 

37. 
Shaw,   G.  B.,  Major  Barbara,   247;   Mrs.   Warren's  Profession, 

247. 
Shaw,  Chief  Justice  Lemuel,  cited,  193,  218,  219,  226. 
Sheldon,  W.  L.,  "What  Justifies  Private  Property?"  198,  259. 
Shendley,  capitalist,  86. 
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Sherman  Anti-trust  law,  572;  significance  for  contracts  and  patents, 

616,  713;  cases  illustrating,  881. 
Shirley,  J.  M.,  Dartmouth  College  Causes,  886. 
Shirley,  Mary,  case  of,  653,  654. 
Shoe-shining  industry,  peonage  in,  715. 
Shore  land.    See  Land:  kinds. 
Shore  rights.    See  Riparian  rights. 
Sidgwick,  Henry,  defines  contract,  567,  568;  states  individualistic 

theory  of  contract,  586-590;  favours  collective  bargaining,  590; 

theory  of  bankruptcy,  730,  731;  Elements  of  Polities,  586; 

Principles  of  Political  Economy,  743,  744. 
Silent  clause,  doctrine  of,  503,  504,  765,  775. 
Simons,  A.  M.,  theory  of  distribution,  37,  831,  832. 
Single  tax,  75,  76,  225,  226;  aim  of,  410;  based  on  natural  rights 

doctrine,  534;  in  relation  to  other  taxes,  255,  256,  261. 
Sinzheimer,  Ludwig,  describes  the  new  feudalism,  711,  713,  733; 

"Der  Kampf  gegen  den  neuen  Feudalismus,"  733;  "Wirt- 

schaftliche  Kampfe  der  Gegenwart,"  733. 
Sismondi,  J.,  treatment  of  property,  74;  discusses  wealth,  24. 
Slaughter  House  Cases,  384,  694,  695;  police  power  defined  in,  218. 
Slavery: 

General,  economic  causes  of,  805;  conditions,  802;  productivity, 
801 ;  tends  to  inefficiency,  803 ;  as  included  in  status,  797 ;  importance 
for  distribution,  54,  55,  58,  800-807;  social  effect,  304;  effect  on  free 
labour,  803 ;  slaveholder,  counter  services  to  slaves,  800,  801 ;  slaves, 
how  far  property  owners,  95,  801,  804,  807;  classes  among,  804, 
807;  gang  system,  802;  survivals  of,  273;  voluntary,  714,  715; 
white,  see  White  slavery. 

Historical,  in  patriarchal  times,  242;  in  Athens,  170,  802;  Rome, 
802,  804;  Massachusetts,  581;  Southern  States,  243,  257,  261,  262, 
304,  801;  West  Indies,  803;  Brazil,  804;  Madagascar,  581,  582; 
Angola  (Africa),  582,  583;  Congo,  273. 

Abolition,  generally  approved,  336;  when  necessary,  501;  ques- 
tion of  compensation,  491,  765;  contract  involved  in,  581;  necessi- 
tates expropriation,  497;  said  to  threaten  property,  256,  257;  in  rela- 
tion to  retrospective  legislation,  636;  how  effected,  342;  in  Southern 
States,  257,  261,  262;  Massachusetts,  581;  Madagascar,  581, 
582. 
Slum  property,  ownership  of,  238,  247. 
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Small,  A.  W.,  "Static  and  Dynamic  Sociology,"  38,  39;  Cameralism, 

229. 
Smart,  William,  affirms  doctrine  of  stewardship,  187,  188;  Studies 

in  Economics,  187,  188,  444. 
Smith,  Adam,  system  of  economics,  43;  recognises  true  relation 
between  individual   and  state,   743;  theory   of  enlightened 
self-interest,  588;  less  individualistic  than  Blackstone,  708; 
theory  of  property,  62;  considers  property  based  on  labour, 
543,  694;  defends  right  to  work,  379;  theory  of  landed  property, 
168;  inadequate  treatment  of  property,  71, 72;  theory  of  surplus 
value,  402-404,  413;  theory  of  natural  equality,  603,  604;  dis- 
cusses wealth,  22;  disapproves  of  endowments,  458,  462,  463, 
472;  defines  police,  215;  mentions  employers'  combinations, 
631;  discusses  Law  of  Settlement,  628;  criticised,  25;  Wealth  of 
Nations,  22,  25,  43,  71,  192,  215,  413,  472,  619,  676,  708,  807; 
source  of,  215,  229;  Lectures  on  Justice,  Revenue,  Police,  and 
Arms,  71,  215,  229,  259,  619,  743;  mentioned,  813. 
Smith,  Jeremiah,  "Sequel  to  Workmen's  Compensation  Acts,"  236. 
Smith,  J.  A.,  Spirit  of  American  Government,  679. 
Smith,  Munroe,  mentioned,  709. 
Smith,  R.  H.,  estimates  incomes  in  England,  828. 
Socialism: 

Origins,  evolved  from  individualism,  587;  from  excessive  em- 
phasis laid  on  public  property,  335;  from  collective  bargaining, 
598. 

Theobetical,  studied  dynamically,  34, 38, 39;  argues  from  natural 
rights,  534;  theory  of  surplus  value,  401-403,  410;  class-conscious- 
ness in,  12;  distinguishes  between  production  and  enjoyment  goods, 
277,  288,  291;  in  relation  to  social  theory  of  property,  172;  to  dom- 
ination of  property,  157;  to  authority,  135;  demands  right  to  work, 
371. 

Methods  and  possibilities,  could  be  established  through  regula- 
tion of  inheritance,  89,  425,  426;  private  property  used  in  propa- 
ganda of,  306;  aims  at  changing  fundamentals,  57;  supply  of  land 
under,  836;  agricultural  labour  under,  838;  workingmen's  position 
under,  842;  women's  position,  842;  professions,  838;  personal  serv- 
ices, 834,  835,  838;  police  force,  838;  immigration,  843;  transporta- 
tion charges,  835;  education,  841;  old  age  pensions,  842;  savings, 
831,  835-843. 
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Historical,  in  French  Revolution  of  1848,  372,  373;  in  Belgium, 
90;  in  England,  72. 

Criticism,  disregards  limits  of  production,  831,  832,  834;  denies 
advantages  of  private  property,  475;  inadequate  treatment  of 
liberty,  795;  accused  of  seeking  to  confiscate  property,  302. 
Society,  action  of,  10-12;  consciousness  of,  defined,  9-18;  in  relation 

to  distribution,  34;  classes  in  early,  795,  796;  groups  in,  795, 

796.    See  also  Classes. 
Sociology,  scope  of,  10;  static  and  dynamic,  32,  33. 
Sociological  jurisprudence,  beginnings  of,  695,  707,  709,  710.    See 

also  Edcuation,  legal. 
Sohm,  Rudolf,  Institutes  of  Roman  Law,  129, 138, 139. 
Solon,  mentioned,  715,  802. 
South  America,  conditions  contrasted  with  United  States,  211, 

691. 
South  Carolina,  peonage  in,  716,  717,  735. 
South  Australia,  inheritance  tax  laws,  438,  449. 
South  Dakota  liquor  traffic,  241. 
Southern  States,  slavery  in,  243,  257,  261,  262,  304,  801;  peonage, 

273,  715;  plantation  system,  26;  negroes'  standard  of  life,  801; 

land  question,  324;  obstacles  to  public  property,  280. 
Sovereignty,  formerly  regarded  as  property,  256,  342;  distinguished 

from  property,  541. 
Spahr,  C.  B.,  estimates  United  States  wealth,  852;  discusses  effect 

of  slavery  on  distribution,  803;  Present  Distribution  of  Wealth, 

319,  337,  338,  807,  852. 
Spain,  mortmain  laws,  455;  loss  of  Philippine  Islands,  541;  missions 

to  California,  546. 
Spargo,  John,  discusses  vested  interests  and  compensation,  775. 
Speculation,  in  land,  330,  331;  gains,  tendency  against,  389-391. 
Spencer,  Herbert,  advocates  limited  individualism,  586;  influence 

in  the  "Bakers'  Case,"  668;  Social  Statics,  672. 
Stahl,  F.  J.,  theory  of  private  property,  536;  theory  of  expropriation, 

491;  compares  Roman  and  German  law,  539,  551. 
Standard  Oil  Trust  and  the  Sherman  Anti-trust  law,  616. 
State,  historical  theory  of,  248;  contract  theory,  249;  considered 

as  a  divine  institution,  249;  an  ethical  person,  249;  the  organ 

of  freedom,  608,  609;  as  source  of  contract,  579,  584;  can  over- 
rule private  contract,  730;  contracts,  conditions  of,  729,  730; 


INDEX  985 

relation  of  citizen  to,  730;  modifies  distribution,  15;  relation  to 
property,  133-135;  to  society,  11;  studied  separately  from 
economics,  43;  principles  of  purchase  by,  487,  488,  491,  493; 
relief  of  unemployment,  373-375,  385-387. 

Staten  Island,  property  owned  by  Sailor's  Snug  Harbor,  458. 

Statesman's  Year  Book,  92,  337. 

Status,  defined,  796;  sometimes  economic,  796,  797;  conditions 
under,  797;  relation  to  contract,  557,  795;  inadequate  treat- 
ment of,  796. 

Stein,  L.  von,  Die  Verwaltungslehre,  512;  Geschichte  der  sozialen 
Bewegung  in  Frankreich,  412. 

Stewardship,  doctrine  of,  176,  189. 

Stimson,  F.  J.,  Labor  in  its  Relation  to  Law,  639;  Handbook  to  the 
Labor  Law  of  the  United  States,  639. 

Story,  Justice  Joseph,  author  of  the  Dartmouth  College  decision,  585. 

Story,  W.  W.,  Law  of  Contracts,  616,  623. 

Street  railway  franchises,  legislation  for,  645,  656;  vested  interests 
in,  761,  762;  danger  of  corruption,  351;  question  of  gratuitous 
service,  523;  in  New  York  City,  87,  88,  92;  in  Berlin,  87,  88. 
See  also  Franchises. 

Streighthoff,  F.  H.,  "The  Distribution  of  Incomes,"  339- 

Strozzi,  Prince  Piero,  leaves  palace  to  city,  480. 

Sudras,  a  caste  in  India,  808. 

Sugar  trust,  history  of,  358,  359;  use  of  contracts  by,  724. 

Suicide  laws,  175. 

Sumner,  W.  G.,  supports  limited  individualism,  586. 

Sunday  closing  laws,  223,  647,  648,  673. 

Surplus  value,  defined,  395,  397;  theories  of,  400-410;  personal,  407, 
409;  movement  for  regulation  of,  395-398,  410;  in  wages, 
tendency  to  increase,  395;  in  relation  to  equality  of  opportunity, 
398-400;  to  inheritance  taxation,  506;  individual  and  social 
views  of,  409,  410. 

Survey,  The,  192,  708. 

Swayze,  Justice  F.  J.,  "The  Judicial  Construction  of  the  Fourteenth 
Amendment,"  113,  114,  158. 

Sweatshops,  legislation  for.    See  Labour  legislation. 

Switzerland,  immigration  into,  798;  inheritance  taxation  in,  438; 
compensation  for  distillers,  761;  allmendes,  265,  271. 

Symmachus,  Pope,  asserts  inalienability  of  church  property,  471. 
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Taft,  W.  H.,  proposes  higher  magazine  postage  rate,  529. 

"Tainted  money,"  use  of,  245,  247. 

Tallapoosa  County  (Ala.),  peonage  in,  717,  718. 

Tanner,  M.  E.,  translator,  384. 

Tariff,  protective,  aim  of,  15. 

Taunton  (Mass.),  public  concerts  in,  181. 

Taussig,  F.  W.,  treatment  of  property,  76,  77;  estimates  wealth  in 

Prussia,  315,  316;  Principles  of  Economics,  76,  77,  337. 
Taxation: 

General,  basis  of,  185,  188;  a  flexible  right,  700;  meaning  of 
equality  in,  656;  effect  on  distribution,  324;  connection  with  social 
theory  of  property,  136,  354,  356;  as  financing  expropriation,  505, 
506,  774;  in  support  of  public  utilities,  521,  523;  supported  by  prop- 
erty owners,  309;  cases  illustrating  law  of,  862,  864,  869. 

Kinds,  indirect,  523,  524;  progressive,  251;  land,  169,  338,  394; 
special  assessments,  212,  213;  inheritance,  17,  433,  434,  440,  702. 

Exemption,  treatment  of,  789;  of  municipalities,  114;  of  public 
property,  114, 115;  of  universities,  458;  of  ecclesiastical  corporations, 
453,  454. 

Systems,  United  States,  76;  New  York  State,  515;  England,  325. 
See  also  Single  Tax. 
Taxis,  Roger  von,  founder  of  postal  system,  82.    See  also  Thurn 

and  Taxis. 
Taylor,  H.  C,  classifies  land,  294. 

Telegraphs,  public  control  or  ownership,  346,  347,  507,  510;  as 
lessening  speculative  gains,  393;  contract  implied  in  forms,  724. 
Tenement  house  laws,  180,  197,  234,  695;  meaning  of,  368. 
Tennessee,  Constitution  forbids  perpetuities  and  monopolies,  467. 
Texas,  Constitution  forbids  perpetuities  and  monopolies,  467;  trail, 

disappearance  of,  547. 
Thayer,  J.  B.,  Cases  on  Constitutional  Law,  68,  224,  228,  234,  560, 

791;  cited,  707. 
Theatrical  contract,  conditions  of,  719-722,  736-742. 
Thomas,  Judge  A.  E.,  "About  Wills  and  Testaments,"  428. 
Thorpe,  F.  N.,  Federal  and  State  Constitutions,  130. 
Thurn  and  Taxis  family,  founders  of  post-office,  82-85,  760. 
Tiedman,  H.  C,  Limitations  of  Police  Powers,  686. 
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Tobacco  Trust  and  the  Sherman  Anti-trust  law,  616. 

Toynbee,  Arnold,  ideal  of  distribution,  518,  519. 

Trade,  agreements  in  restraint  of,  570,  571. 

Trademarks,  property  in,  274;  laws  concerning,  170. 

Trade  unions,  essentials  of,  594;  collective  bargaining  by,  591; 

extension  of  responsibility,  563;  regulate  contract,  651,  655, 

656,  661;  walking  delegates,  594;  as  obstacles  to  workingmen, 

373;  accused  of  robbery,  769;  tyranny  of,  624;  cases  illustrating 

law  of,  882-884. 
Transportation,  saving  in,  under  socialism,  839;  how  controlled  by 

U.  S.  government,  225. 
Treat,  P.  J.,  National  Land  System,  791. 
Tree,  said  to  own  land,  95,  96,  109,  110;  mutilation  of,  363,  381; 

Claim  Act,  283. 
Trendelenburg,  Adolf,  justifies  inheritance,  427;  Naturrecht,  427, 

512,  550. 
Trent,  W.  P.,  discusses  slavery,  304,  306;  Southern  Statesmen  of 

the  Old  Regime,  306. 
Truck  laws.    See  Anti-truck  laws. 
Trusts,  as  substitutes  for  entailments,  459,  472.    See  also  Standard 

Oil  Trust,  Sugar  Trust,  Tobacco  Trust. 
Tuberculosis  in  cattle.    See  Cattle. 
Tull,  Jethro,  Horse  Hoeing  Husbandry,  71. 
Turgot,  A.  R.  J.,  opposes  endowments,  463,  464, 472;  discusses  right 

to  work,  694;  decrees  against  privileges,  770;  "Fondation,"  472. 
Turkey,  force  of  religion  in,  157. 
Tuskegee  Negro  Conference,  302. 
Type  contracts,  modern  use  of,  657,  711,  720. 
Tyrol,  first  post-office  in,  82. 

U 

Ulm,  municipal  land  policy,  191, 192,  698,  699. 

Underwood,  J.  H.,  "Distribution  of  Ownership,"  339. 

Unearned  incomes.    See  Income,  unearned. 

Unemployment,  measures  for  relief  of,  373-375,  385-387;  effect  on 

labour,  630;  Paris  Conference  on,  383. 
Unfreedom,  a  necessary  term,  795. 
United  States: 
Genebal,  historical  development,  211,  691;  founders  of  republic 
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favour  equality,  399;  social  classes,  609,  611;  public  control  of 
public  utilities,  225,  345;  commission  government,  214,  722;  tax 
system,  22;  peculiar  position  of  property,  200,  227;  government 
policy  towards  property,  214;  security  of  private  property,  257,  262; 
opportunities  for  accumulation,  299,  321-334;  common  property 
unsuited  to  modern  conditions,  265;  vested  interests  resting  on 
contract,  761;  liquor  traffic  and  vested  interests,  761;  lotteries  for- 
bidden, 390;  rights  over  Philippine  Islands,  298,  541;  Great  Lakes, 
property  in,  295,  335. 

Economic  theory,  systems  of  economics,  44,  45;  treatment  of 
property,  76;  lack  of  economic  philosophy,  588. 

Federal  Constitution,  origin  of,  200,  693;  character,  708;  flex- 
ible elements  in,  572,  697,  702;  makes  for  steadiness,  702;  Judiciary 
Act  of  1789,  693,  694,  706-708;  Bills  of  Rights,  201,  202,  620,  693, 
694,  708;  Commerce  Clause,  164;  Fourteenth  Amendment,  8,  203, 
223,  235,  509,  516,  591,  601,  665,  666,  671-673,  685,  696,  765;  cases 
illustrating  the  use  of,  864-869;  Fifth  Amendment,  621;  recent 
amendments,  208,  209;  possible  new  amendments,  465,  704;  in  re- 
lation to  property,  202-205,  209,  225;  treatment  of  contract,  204; 
of  liberty,  204,  821;  guarantees  vested  interests,  204;  requires  com- 
pensation for  expropriation,  509;  permits  no  ex  post  facto  law,  758; 
treatment  of  anti-truck  legislation,  654,  658-660;  not  intended  to 
enact  an  economic  theory,  672,  673;  in  relation  to  courts,  688,  704; 
interpretation  of,  560,  676,  678,  688;  in  relation  to  State  govern- 
ments, 692,  693,  695,  696;  theory  of  reserved  powers,  224,  703,  780, 
789. 

State  Constitutions,  excessive  constitutionalism  of,  703;  flexible 
elements  in,  697,  701,  702;  Story  proviso,  581,  585;  clauses  similar 
to  Fourteenth  Amendment,  223;  treatment  of  liberty,  821;  empha- 
sise property  rights,  202,  203;  treatment  of  expropriation,  509; 
possibilities  of  change  in,  690,  704;  methods  of  referring  to  people, 
703,  704;  apparently  obstacles  to  progress,  224;  in  relation  to  courts, 
206;  in  relation  to  Federal  Constitution,  200-202. 

Federal  Government,  control  over  property,  224;  over  trans- 
portation, 225;  conflicts  with  State  governments,  225;  civil  service, 
371 ;  reclamation  service,  548;  Department  of  Labor,  640;  Bureau  of 
Labor,  843,  844;  post-office,  82,  780;  Postmasters-General,  salaries, 
82,  92;  postal  savings  banks,  326,  476,  477. 

State  Governments,  cannot  alter  contracts,  580;  in  relation  to 
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Federal  Constitution,  692,  693,  695,  696;  conflict  with  Federal 
Government,  225. 

Legal:  general,  reform,  proposals  for,  691-704;  education,  695; 
expropriation  and  eminent  domain,  484;  homestead  laws,  323,  324; 
riparian  rights,  324,  780;  inheritance  laws,  421,  444,  446;  substitutes 
for  entailments,  459,  472;  intestate  succession,  447,  448;  mortmain 
statutes,  457;  perpetuities  and  monopolies,  466-469,  473,  474; 
corporation  law,  328;  contract,  restraints  on,  571,  572;  contracts, 
theatrical,  719,  721,  722,  736-742;  law  of  debtor  and  creditor,  291; 
married  women's  rights,  567;  right  to  reputation,  386,  387;  right  to 
an  assured  income,  369;  patent  laws,  170,  193,  712,  713,  733;  copy- 
right laws,  152,  153,  170,  171;  trademarks,  170;  anti-Chinese  laws, 
820;  Erdman  Act,  621,  622;  Hepburn  Act,  879. 

Courts,  individualistic  philosophy  of,  107,  212,  569,  617,  618, 
663-668,  675,  680,  689,  692,  694,  695,  707,  708;  responsibility  for 
progress,  211;  divergence  of  decisions,  680;  question  of  judicial 
power,  687-704;  determine  constitutionality  of  laws,  617;  define 
property,  106,  107;  treatment  of  property,  65,  204-206,  209-213, 
415-417,  690,  756;  condemn  single  tax  theory,  226;  treatment  of 
contract,  54,  615,  616;  in  relation  to  public  regulation  of  contract, 
591,  608,  609;  to  contracts  nullifying  public  policy,  638;  treatment 
of  liberty,  676,  677,  821;  prefer  individual  to  collective  bargaining, 
590-592,  594-598;  make  corporations  perpetual,  461, 462;  treatment 
of  assumption  of  risk,  617,  618;  in  relation  to  State  Constitutions, 
206;  federal  and  State  courts,  relations  between,  202;  powers  ques- 
tioned, 690,  691;  defective  legal  education  of,  212;  methods  of  im- 
proving, 213,  214;  criticised,  212, 213,  687, 690, 704;  judges,  methods 
of  appointing,  370,  682,  683;  how  far  in  touch  with  masses,  676,  682; 
conspiracy  cases,  569;  decisions  on  baseball  contracts,  723,  743; 
decisions  on  peonage,  735. 

Supreme  Court,  149,  384;  philosophy  of,  694;  enlightened  deci- 
sions, 655;  jurisdiction  over  property,  210;  considers  contract  a 
property  right,  53;  defines  eminent  domain,  194;  defines  police 
power,  218-221;  sustains  limitations  on  liberty,  666;  decisions  on 
police  power,  223;  on  inheritance  taxation,  416,  417,  419;  on  income 
tax,  688;  on  railway  property,  155,  163;  on  railway  rates,  225;  on 
patents,  193,  712,  713,  733;  on  property  rights  in  game,  99,  100; 
on  property  rights  in  dogs,  103,  104;  on  building  rights,  221, 
222;  on  carriers,  655;  on  Utah  eight  hour  law,  685;  in  Dartmouth 
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College  Case,  581;  in  "Bakers'  Case,"  662,  663,  706;  justices  of, 
676,  689. 

Land  and  natural  resources,  land  policy,  166-168,  282,  283, 
323,  338,  779,  785,  786;  western  land  policy,  324;  landed  interest 
dominates  legislation,  648;  public  domain,  origin  of,  166,  191;  ex- 
haustion of,  59, 166-168, 191, 485,  513,  542;  results,  323,  324;  home- 
stead laws,  effects  of,  323,  324;  land  taxes,  338,  394,  410,  759,  784; 
as  an  investment,  299;  sales,  573;  forests,  848;  irrigation,  546-548; 
natural  monopolies,  345, 346;  mineral  lands,  154, 156, 161,  162,  284, 
779,  780;  coal  deposits,  exhaustion  of,  848;  iron  ore,  exhaustion  of, 
848;  natural  gas,  exhaustion  of,  848;  petroleum,  exhaustion  of,  848. 

Public  utilities,  railways,  public  and  private  ownership  of,  86, 
155,  156, 163,  164;  trainmen,  376,  377,  387;  rates,  decision  on,  225; 
level  crossings,  376,  377,  495;  President  Cleveland's  treatment  of, 
789;  telegraph  system,  84,  784,  785. 

Labour  and  industry,  economic  activity,  322;  fair  and  unfair 
competition,  732;  workingmen's  opportunity  to  rise,  797;  working- 
men's  insurance,  371, 477 ;  workingmen  's  compensation  laws,  383, 477 ; 
minimum  wage,  371,  384;  immigration,  798;  contracting  out,  634, 
635;  aggregate  wealth,  24;  origin  of  great  fortunes,  80-85;  regulation 
of  profits,  391-393,  412;  servant  question,  633,  814;  Steel  Company, 
as  a  quasi-public  business,  355. 

Financial  and  statistical,  national  debt,  325;  federal  bonds, 
325;  panic  of  1907,  30;  agricultural  statistics,  845-848;  export,  847, 
848;  income,  85-87,  309-313,  315,  319,  825,  828-830,  852;  mineral, 
849,  850;  price,  844;  unemployment,  837. 

Universities,  place  in  national  life,  41, 44;  economic  teaching  in, 
44,  45;  legal  teaching  in,  695. 

Publications,  Bureau  of  Labor,  "Attitude  of  Workmen's  Clubs 
towards  Social  Economics,"  382;  Census  Reports,  7,  337,  837,  842, 
845,  846,  851;  Coast  and  Geodetic  Survey,  Surveys  of  Oyster  Bars, 
381;  Commissioner  of  Education,  Reports,  306;  Commissioner  of 
General  Land  Office,  Report,  162;  Consular  Reports,  585;  Depart- 
ment of  Agriculture,  Bureau  of  Forestry,  "Forest  Conditions  of 
Northern  New  Hampshire,"  513;  Department  of  Labor,  "Michigan 
Copper  District  Strike,"  640;  "Workmen's  Compensation  Laws," 
383;  Department  of  State,  Volume  on  Foreign  Relations,  386; 
Immigration  Commission,  Reports  on  Peonage,  715,  716,  736; 
Statistical  Abstract,  828,  844,  848,  851;  Statutes  at  Large,  707, 
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See  also  America,  Indians,  Slavery,  and  the  several  States  and 
cities. 

Unity  and  Progress,  cited,  602. 
Universities,  functions  of,  73;  professors,  conditions  of  service  in, 

562.    See  also  Germany,  United  States,  Wisconsin. 
Usury  laws,  650,  673;  aim  of,  15. 
Utah,  eight  hour  day  for  miners  law,  650,  666,  673,  685-687. 


Vaisyas,  a  caste  in  India,  808. 

Value,  an  attribute  of  property,  132. 

Vander  Eycken,  Paul,  Methode  Positive  de  V Interpretation,  709. 

Vanderbilt,  Cornelius,  railway  magnate,  80,  81,  92. 

Vandergrief,  capitalist,  86. 

Van  Hise,  C.  R.,  Conservation  of  Natural  Resources,  160,  293,  294, 
851. 

Vermogen,  resources,  127,  128. 

Vermont  Constitution  and  entailments,  468. 

Vested  interests,  denned,  54,  755,  763;  sources  of,  54,  756,  757,  771, 
772;  a  fundamental  economic  institution,  52,  53;  guaranteed 
by  U.  S.  Constitution,  204;  discussed  at  times  of  economic 
transition,  762;  workingmen's  claim  to,  756,  763,  776-78;  em- 
ployers' claim  to,  769;  in  relation  to  social  progress,  778,  789, 
790;  connected  with  retroactive  legislation,  757;  how  affected 
by  police  power,  210,  214,  215;  limit  movement  for  equality, 
410,  411. 

Vicarii,  class  of  slaves,  807. 

Victoria  (Australia),  policy  towards  saloon  keepers,  761. 

Villeins,  in  mediaeval  England,  797;  sometimes  descended  from 
freemen,  809. 

Virginia,  Constitution  intended  to  be  referred  to  people,  703; 
inefficiency  of  slavery  in,  803;  ante-bellum  emancipation  party, 
812;  inheritance  laws,  420;  right  to  plant  oysters,  293;  Supreme 
Court  decision  on  inheritance,  417. 

W 

Wagers,  not  allowed  as  contracts,  570. 

Wages,  as  aspect  of  distribution,  4,  5,  30;  in  relation  to  production, 
26;  regarded  as  surplus,  414;  theory  of  living,  776,  777;  mini- 
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mum,  where  established,  371,  384;  subsistence,  631,  632;  how 
affected  by  gratuitous  public  services,  523;  by  tariff,  15;  present 
movement  for  raising,  388,  389. 

Wagner,  4dolf,  discusses  fundamental  economic  institutions,  52; 
ideals  of  economic  development,  519 ;  origin  of  private  property, 
538,  550;  treatment  of  property,  154,  155,  188,  291,  543,  550; 
position  on  contracts,  558,  615;  discusses  freedom  and  unfree- 
dom,  795;  economic  causes  of  slavery,  805;  expropriation,  492- 
500;  copyright,  152,  161;  church  property,  271;  classifies  build- 
ing sites,  285, 286;  Finanzwissenschaft,  447;  Lehr-und  Handbuch 
der  politischen  Oekonomie,  8;  Grundlegung  der  politischen  Oekon- 
omie,  52,  157,  161,  271,  512,  514-516,  519,  520,  529,  550,  551, 
558,  623,  625,  763,  795. 

Wales,  common  property  in  North,  265. 

Wallas,  Graham,  "Property  under  Socialism,"  450. 

Ward,  Lester  F.,  discusses  social  dynamics  and  statics,  33;  "Static 
and  Dynamic  Sociology,"  38. 

Ward,  Mrs.  Humphry,  Sir  George  Tressady,  301. 

Warner,  W.  W.,  cited,  111,  112. 

Warren,  Fred.  D.,  "Two  Thousand  Dollars  per  Year  and  a  Six 
Hour  Day,"  38. 

Warwick,  Countess  of,  Warwick  Castle  and  its  Earls,  480,  482. 

Washburn,  Emory,  Real  Property,  447,  470. 

Washington,  Booker  T.,  on  advantages  of  property,  302. 

Washington  (D.  C),  Union  Station  at,  724. 

Water,  property  rights  in,  102,  112,  226,  229-232,  287,  290,  541, 
542,  547,  548;  movement  for  public  ownership,  84,  345,  394, 
521-523,  529;  proposal  to  distribute  gratuitously,  521-523, 
529;  expropriation,  514;  systems  connected  with  forests, 
344;  regulations  concerning,  162;  rights  in  Colorado,  150, 
541. 

Watkins,  G.  P.,  "The  Growth  of  Large  Fortunes,"  337,  338. 

Wayland,  H.  L.,  "The  Dead  Hand,"  470,  473. 

Wealth,  defined,  7;  kinds  of,  19-35;  meaning  for  older  economists, 
36;  disadvantages  of,  310;  accumulated  by  families,  2,  3,  80- 
85,  91,  303,  304;  aggregate  and  average,  24,  25;  social,  19,  20, 
23,  24;  private,  23,  24;  statistics,  24,  25,  310-319;  for  England, 
311,  313,  314,  316,  318,  319;  France,  314-319;  Prussia,  316, 
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ship. That  new  solutions  for  the  new  problems  of  the  present  day 
are  to  be  found  under  our  existing  forms  of  society,  government,  and 
economic  institutions  is  made  clear.  Hence,  the  books  in  this  series 
will,  it  is  believed,  stimulate  those  who  use  them  to  further  thought 
and  reading,  as  well  as  to  wholesome,  practical  activity. 
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Economy  in  the  University  of  Wisconsin ;  Max  O.  Lorenz,  Ph.D.,  Assistant 
Professor  of  Political  Economy  in  the  University  of  Wisconsin ;  and  Allyn 
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The  new  edition  of  Professor  Richard  T.  Ely's  "Outlines  of  Eco- 
nomics," which  has  just  been  published,  marks  the  great  advance 
that  has  been  made  in  the  study  of  economics  in  the  last  decade. 
The  new  edition  is  practically  a  new  work,  completely  revised  and 
rewritten  and  about  twice  the  size  of  the  old  book.  In  this  revision 
Professor  Ely  has  had  the  assistance  of  Professors  T.  S.  Adams  and 
Max  O.  Lorenz  of  the  University  of  Wisconsin,  and  Professor  A.  A. 
Young  of  Stanford  University.  All  of  these  men  are  experts  in  vari- 
ous departments  of  economics.  Professor  Young  is  an  expert  on 
statistics  and  a  mathematician,  and  has  given  especial  attention  to 
banking  and  insurance.  Professor  Adams  has  been  employed  as  an 
expert  in  United  States  census  work  and  also  as  an  expert  in  taxa- 
tion by  the  Wisconsin  Taxation  Commission.  Professor  Lorenz  is 
Deputy  Labor  Commissioner  of  the  State  of  Wisconsin,  and  a  spe- 
cialist in  labor  problems. 

In  its  present  form,  Ely's  "  Outlines  of  Economics  "  is,  perhaps, 
the  most  comprehensive  discussion  of  the  whole  subject  of  economics 
yet  produced  in  America.  It  has  often  been  remarked  of  the  earlier 
book  that  it  is  one  of  the  most  interesting  of  all  economic  treatises. 
The  new  edition,  with  its  fuller  discussion  of  many  subjects,  is  even 
more  readable.  The  special  treatment  of  practical  problems  in  eco- 
nomics is  fuller  than  in  any  other  text-book  in  English,  and  such 
subjects  as  the  railway  problem,  forestry,  labor  problems,  and  social- 
ism are  dealt  with  fully.  The  book  is  also  unique  in  the  extent  to 
which  principle  is  illustrated  with  concrete  applications.  In  this 
particular  the  book  may  not  inaptly  be  compared  to  Adam  Smith's 
"  Wealth  of  Nations." 

In  view  of  Professor  Ely's  great  authority  as  an  economist,  the 
expert  assistance  which  he  has  been  able  to  command  and  the  unique 
plan  of  his  book,  it  is  safe  to  say  that  this  will  be  accepted  as  one  of 
the  most  important  American  contributions  to  the  science  of  eco- 
nomics. As  such,  it  will  receive  attention  not  only  as  a  text-book, 
but  as  a  work  for  the  general  reader  who  wishes  to  familiarize  him- 
self with  the  whole  field  of  economic  thought. 
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EXTRACTS  FROM   THE   PREFACE 

This  book  deals  with  the  organization  of  business  enterprises, 
chiefly  in  the  United  States. 

While  the  author  has  designed  the  book  for  use  in  American 
colleges  and  universities,  he  has  kept  in  mind  the  interests  of  the 
business  man  and  of  the  general  reader.  It  is  hoped  that  the  book 
will  be  of  service  to  that  large  class  of  thoughtful  business  men  who 
desire  a  comprehensive  knowledge  of  the  economic  and  legal  espects 
of  the  organizations  with  which  they  are  associated.  .  .  . 

The  general  scheme  of  the  work  is  as  follows :  First  comes  a  series 
of  chapters  describing  and  analyzing  the  various  forms  of  business 
organization  in  such  a  way  as  to  bring  out  the  centuries-long  evolu- 
tion which  has  molded  them.  Then,  the  corporate  form,  being 
clearly  dominant,  the  life  history  of  a  corporation  is  set  forth  in  a 
series  of  chapters  which  describe  in  some  detail  the  main  events; 
promotion,  underwriting,  reorganization,  and  the  like.  Finally,  great 
evils  having  appeared  in  corporate  organization,  the  question  of  pub- 
lic policy  is  raised,  and  an  attempt  at  a  comprehensive  and  scientific 
solution  of  that  question  is  made. 


"A  concise  and  clear  analysis.  —  Annals  of  the  American  Academy 
of  Social  and  Political  Science. 

"  A  distinct  addition  to  the  literature  of  the  subject."  —  Nation. 

" .  .  .of  value  to  students  of  economics  ...  a  permanent  contri- 
bution to  the  science  of  business."  —  Brooklyn  Eagle. 
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A  Critical  Account  of  the  Origin  and  Devel- 
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By  LEWIS  H.   HANEY 

Cloth,  xvii  +  567  pp.,  8vo,  $2.00  net 

"  Dr.  Haney's  work  is  both  complete  and  exhaustive 
without  being  discursive.  We  shall  look  far  before  finding 
anything  of  its  kind  so  satisfying."  —  The  Argonaut. 

"This  valuable  precis  of  the  world's  economic  wisdom 
serves  not  only  as  a  trustworthy  text-book,  but  also  as  an 
authoritative  denotement  of  old  economic  landmarks.  In 
the  light  it  casts  on  bygone  commercial  and  political 
conditions,  the  rapid  progress  and  impulsive  changes  in 
present-day  methods  of  trade  and  legislation  become 
clearly  outlined  and  intelligible."  —  American,  Philadelphia. 

"The  present  volume  is  of  suitable  compass,  and  the 
treatment  is  such  as  to  make  it  satisfactory  as  a  text-book." 
—  The  Nation. 

"The  book  should  be  of  value  to  English  readers  and 
students  of  economics,  for  unlike  French  and  German  eco- 
nomic  writers,  who  have  produced  several  histories  of 
economic  thought,  only  one  has  been  written  previously  in 
English,  and  that  is  now  out  of  date.  Dr.  Haney  has 
made  a  distinct  contribution  to  economic  literature  and 
one  reflecting  credit  on  American  scholarship."  —  The, 
Boston  Transcript. 
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Cloth,  8vo,  $2.00  net 

Presents  the  principles  of  child  welfare  work  in  a  systematic 
way.  With  this  end  in  view  the  author  has  grouped  his  sub- 
ject matter  under  the  following  headings :  The  Conservation  of 
Life;  Care  of  Health  and  Physique;  Educational  Problems; 
Child  Labor ;  Juvenile  Delinquency ;  and  the  Dependent  Child. 
Much  of  the  constructive  philanthropy  of  to-day  must  deal  di- 
rectly with  the  child,  the  improvement  of  his  conditions  being 
the  direct  objective.  Those  problems  which  affect  children  in 
an  indirect  way,  whether  in  the  field  of  remedial  or  preventive 
philanthropy,  are  not  treated.  The  questions  of  child  welfare, 
however,  are  correlated.  Under  each  separate  problem  are  dis- 
cussed the  causes  and  conditions  thereof,  the  machinery  of  so- 
cial betterment,  and  the  plans  and  program  of  improvement. 

Although  the  book  is  designed  especially  for  use  as  a  text  in 
college  courses  on  constructive  and  preventive  philanthropy,  it 
will  also  appeal  to  that  growing  class  of  men  and  women  who 
in  a  systematic  way  are  endeavoring  to  acquaint  themselves 
with  the  various  aspects  of  practical  sociology. 
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